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ABSTRACT 
A nation's standing, stature and estimation is determined by its 
treatment to its women folk among the comity of nations and India is not an 
exception thereto. Thus, the girl child in India is facing many torments in the 
form of sexual abuse, foeticide, infanticide and the like. The practice of female 
foeticide is really alarming in India. The government has passed a law banning 
the abortion of female foetuses but, in reality, the practice is still prevalent. 
And once a girl child is bom many parents prefer to do away with her soon 
after her birth. Discrimination in the choice of a child eventually results in 
female infanticide. This accounts for nearly 3 million deaths in the country 
every year. This practice is very common in many parts' of the country. The 
girl's need for education, food, love, warmth and care is underestimated and 
many parents consider it a sheer waste of money. A girl is forced to remain 
indoors to learn the household chores and this, the parents think, is what would 
help her in her future life. 
At a very tender-age a girl child becomes a surrogate mother to her 
younger brothers and sisters whom she has to look after. She is eventually, 
denied her own freedom and innocence. This sort of discrimination takes place, 
perhaps, because in the Indian society parents tend to prefer a son because ol" 
vague reasons like their entry into heaven being assured by the birth of a son. 
Sons are considered an asset whereas daughters a liability. This obviously leads 
to families investing more on sons than on their daughters. In an average Indian 
family things like food and dresses are very scarce for women and the girl 
child. 
A United Nations Development Programme survey reveals that parents 
in India spend twice as much on medication for their sons as compared to thai 
for their daughters. Such an attitude aggravates the disparity between the sexes. 
I'he irony of the whole scenario is that all this takes place in a nation where 
womenfolk are extolled. Although some scriptures say that '"where women are 
respected, there dwells God', the fact is that the girl child is considered a 
burden on society. The very concept of equality among the sexes and 
emancipation of women is still a dream. It is noteworthy that this is not the case 
only in India but in many other parts of the world where women have to fight 
for their basic rights. The U.N. Conference on women held in Beijing in 
September 1995 was a landmark because - its emphasis was on bringing to 
light the fact that discrimination against women begins at birth. For the first 
time there was an official global recognition of the right of the girl child and 
the need for real emancipation of women through the equitable distribution of 
the world's resources. The then first lady of United States of America, Ms. 
Hillary Clinton struck the right word when she said in her speech, "If there is 
one message that echoes forth from this conference, it is that human rights arc 
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women rights and women rights are human rights". But contrary to Hillary's 
statement one witnesses throughout the world a gross violation of the rights of 
the girl child. This is especially true for India where a woman has to bear the 
cross from cradle to her grave. She has to face lots of hardships for no fault of 
her own. Perhaps her only crime seems to be her gender. 
A glance at the newspapers of any day would bring to light this fact that 
sexual abuse, molestation, child - prostitution, rape, dowry deaths, eve-teasing, 
stalking, honor killings and abduction abound in our Indian society. The 
country has gained a lot in terms of technological advancement and material 
comforts but it has still not learnt the basic art of treating their women with 
some amount of dignity and respect. 
Perhaps, the greatest irony of modern age is the fact that with the 
increase in literacy there has been a steady deterioration of moral values in 
almost every section of society. There is no dearth of social and constitutional 
laws which forbid the exploitation of women but this has not served as a 
deterrent. Killing of unborn girls, selling them for prostitution, devadasi system 
and dowry deaths are not unheard of All this is a clear indication of the fact 
that all efforts taken by the government in this regard have not contributed 
towards improving the standard of the girl child. Thus in our society the girl 
child is facing the brunt of violence both physically and psychologically and 
the very concept of gender equality seems a distant dream. The most horrilying 
crime against a girl is threat of sexual assault. It is a psychological death for a 
girl. Are not all children alike, equal in dignity and status under the law? Wh\ 
should there be special mention of right of the girl child? Are their rights 
assigned on the basis of sex and if so, how are they justified in an egalitarian 
society? These and other related questions, which we share with Prof N.R. 
Madhava Menon, need to be answered before one can identify and analyze the 
special rights, if any, available only to the girl child. 
Discrimination on the basis of sex is institutional and structural factors 
of all ancient societies. Depending on economic and social progress, different 
societies have assumed different degrees of equality of status between the male 
and female members. The legal system retained the discriminatory content at 
different levels till recently in most societies. This necessitated preferential 
legal provisions in favour of women and girls in order to achieve egalitarian 
and democratic aspiration of people. 
The status of the girl child anticipates the status of women in societ) 
which is wedded with subjugation, subordination and suppression which pose a 
catena of questions to be accounted for. How come the girl child is often 
denied educational opportunities in our average Indian homes? Why should she 
alone be put to household chores and maintained on a stai-vation diet? Does she 
need only lesser care and attention as compared to her brothers? Is she to pay 
such a heavy prince in life because of irrational customs and discriminatory 
valiie systems? Why should sexual exploitation of girls continue to exist in the 
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name of religion and culture when the Constitution promises her equal dignity 
and status? The girl child to be free from undernourishment, illiteracy, 
exploitive labour and undeserved neglect. When social attitude and practices 
militate against such inequality in status and of opportunity, law must give 
preferential right to the girl child to remedy such social disabilities and 
discriminatory practices. 
Many more questions need a consideration in this regard. If abortions 
are carried out mainly to prevent the birth of girls, does it not warrant special 
legal provision to prevent such discrimination? If amniocentesis tests are 
supporting such an action, should they not be regulated by law? If girls are 
deliberately kept undernourished and illiterate by parents and guardians, should 
not the law intervene to redeem the equality principle in the accessing of 
health, education and care? Should not law stipulate special rights for girls to 
achieve the desired balance in social behaviour? What special protection is 
needed to ensure dignity of girls at work? How can the ill effects of earh 
motherhood be mitigated by law? What mechanism and arrangements can the 
legal order develop in order to ensure that the protection to the girl child does 
not remain on paper only but will get translated into action? 
To understand the position of the girl child in India and America, it is 
necessary to know the features of anti-female menace in these countries. There 
is a widespread vie among scholars that the best way to judge a nation's 
progress is to find out how the nation holds the status of women. Indeed. man\ 
writers have equated cultural levels with the types of treatment meted out to 
women and have found that there is a strong correlation between law and status 
of women and low cultural levels of society. The role of a woman in various 
walks of life has contributed to the evolution of value which has counted for 
what may be described as all round progress. Her status is the measuring rod in 
assessing the standard of culture of any age. Even today the woman in general 
and the girl child in particular from the cradle to grave faces all kind oi' 
discrimination, harassment, oppression, violence, within the famil>. at the work 
places and in the society. 
In India, the above account of facts shows, those girls are socialized and 
accustomed from their tender age to be dependent on males. The patriarchal 
system in India made women to live at the mercy of men, who exercise 
unlimited power over them. In order to ameliorate the condition of women in 
India Legislature enacted the large volume of enactments and many of these 
legislations were enacted in colonial period and later on in Independent India. 
In spite of having so many enactments dealing with women and judgments of 
the Supreme Court protecting women, poor condition of women has not been 
improved and she still faces all types of atrocities and legislature and judiciar\ 
some what fails to provide respect to women in society. It is in this perspective 
that the plight of the girl child and the relevant measures of redressal need to be 
looked into. 
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Whereas in America, most of the people would assume that the legal 
status of women today is so well established that it is not subject to significant 
challenges, but American women's legal status is surprisingly fragile, as its 
foundation rests on a handful of cases dating from the mid-1960s and a few 
federal statutes. How well women fare in securing their rights to personal 
autonomy, equality in the workplace, and more equitable representation in the 
political process will depend on their willingness to meet persistent social 
economic, and political challenges. 
The status of women in U.S. society is undergoing tremendous change. 
In recent years, issues relating to a woman's right to control her reproductive 
process, affirmative action in the public and private sectors, and equal access to 
educational opportunities have dominated the public debate. It is clear that 
legal issues concerning the status of American women - in their personal lives, 
at school, in the workplace, and at the ballot box - will continue to have a 
significant impact on women's ability to thrive in the emerging global 
economy. 
When the twentieth century dawned, the status of women w as defined 
by their role in the family, lack of access to education and work, and complete 
exclusion from the political process. Societal expectations of a proper middle 
class woman included marriage, homemaking, and child rearing. Only 
volunteer activities were permissible outside the home, if family circumstances 
allowed. For women who were poor, members of minority groups, or living on 
farms, the roles were somewhat different. These women were expected to work 
in the fields or in menial jobs under horrendous conditions, while remaining 
fully responsible for home and children. Under the common law. women lost 
their economic independence on marriage and were considered subject to the 
control and discipline of their husbands, the masters of the household. The 
concept of "unity of the spouses" regarded husband and wife as one person (the 
husband), with the married woman loosing any semblance of a separate legal 
identity. The husband provided financial support in exchange for the wife's 
sexual and social companionship and her domestic service. If a husband 
physically abused his wife, she had no right to charge him with assault or rape, 
under the theory that once a woman consented to marriage, with its reciprocal 
duties, there could be no rape, since rape was defined a sex without a woman's 
consent. 
On the other side of the planet, Kantian orientation and articulation of 
natural rights as human rights within the ambit of western liberal order placed 
individuality at the pedestal of indivisibility. As a general rule, most state 
courts refused to intervene in domestic disputes because they did not want to 
violate the doctrine of "family privacy." Such intervenfion occurred only if the 
couple had separated or the marriage had broken down. A husband who refused 
to provide financial support for his wife's personal needs generally did not face 
court sanction. Only if a husband refused to pay a third party creditor for 
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household "necessaries" would he face the prospect of a court order. But only a 
creditor could enforce a case under the necessaries doctrine, and most creditors 
refused to extend credit to married women. A woman's inability to obtain 
credit in her own name (by law or social practice she had to adopt her 
husband's name after marriage) was another reflection of the dependent nature 
of women's roles within marriage. Divorces were difficult to obtain and by no 
means were automatically granted. 
Moreover, with regard to the nuances of discrimination scenario in 
America we may have a look on some relevant aspects of legislative process 
and judicial decisions. In recent years, the topic of sex discrimination has 
become a major focus of public attention. This growing interest can be traced 
in large part to the October 1991 Senate confirmation hearings of the then 
Supreme Court Justice Nominee Clarence Thomas. The nominee had been 
accused of sexually harassing Anita Hill, a lawyer who had worked for him at 
the Department of Education and later at the Equal Employment Opportunit) 
Commission (EEOC), the agency charged with enforcing antidiscrimination 
laws, UN Convention on the Rights of the Child prohibits discrimination on the 
basis of sex; girls should be given the same opportunities as bo}s. 
Further, when the authorities of a state take decisions which affect 
children, the best interests of children must be primary consideration. The 
principle relates to decisions by courts of law, legislative bodies, and both 
public and private social- welfare institutes. The Universal Declaration of 
Human Rights, 1948 opens with an assertion of the equal inalienable rights of 
all members of the human family to inherent dignity and the recognition of the 
aspiration of the common people for a world that is free form experiences o\^ 
barbarous acts which have outraged the conscience of humankind. 
In USA, foetus is a "person" within the languages and meaning of the 
"due process clause" of the Fourteenth Amendment to the United States 
Constitution like Right to life under Article 21 of the Constitution of India, 
there is, however, no explicit recognition of the same. In Rosen La. State Board 
of Medical Examiners, the court announced that embryonic and foetal life 
might be protected by the State from destruction by the mother. In protecting 
the rights of the foetus to survive, on the basis of equality with human beings 
generally, the state is not violating the rights of the mother. 
The practice of sex-selective abortion to permit parents to destro} 
unwanted female foetuses has become so wide-spread in the modern world that 
it is disfiguring the profile of entire countries—transforming (and indeed 
defomiing) the whole human species. Even in the United States, the boy-girl 
sex ratio at birth for Asian-Americans is now several unnatural percentage 
points above the national average. So sex-selective abortion is taking place 
under America's nose. 
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In the United States and a few other prosperous, technologically 
advanced nations, methods of sex selection that are less intrusive or more 
reliable than older practices are now coming into use. Unlike prenatal testing, 
these procedures generally are applied either before an embryo is implanted in 
a woman's body, or before an egg is fertilized. They do not require aborting a 
fetus of the "wrong" sex. These pre-pregnancy sex selection methods are being 
rapidly commercialized — not, as before, with medical claims, but as a means 
of satisfying parental desires. For the assisted reproduction industry, social sex 
selection may be a business path toward a vastly expanded market. People who 
have no infertility or medical'problems, but who can afford expensive out-of-
pocket procedures, are an enticing new target. The new technologies of sex 
selection (and, perhaps, their potential profits) have prompted some bioethicists 
to argue in favor of allowing parents to choose their offspring's sex. As in past 
debates on other assisted reproductive procedures, they frame their advocacy in 
terms of "choice," "liberty," and "rights." John Robertson, a lawyer and 
bioethicist close to the fertility industry, is one of the leading proponents of this 
approach. 
There are also large numbers of South Asians living in European and 
North American countries, and sex selection ads in India Abroad and the North 
American edition of Indian Express have specifically targeted them. South 
Asian feminists in these communities fear that sex selection could take new 
hold among immigrants who retain a preference for sons. They decr\ the 
numerous ways it reinforces and exacerbates misogyny, including violence 
against women who fail to give birth to boys. If these practices arc 
unacceptable — indeed, often illegal — in South Asia (and elsewhere), should 
they be allowed among Asian communities in the West? 
Scientific development and technological advancements are expected to 
be pursued by man for general human good, but unfortunately in present times 
some specific technological know-how is leading to greater abuse on humanity. 
One such case is the sex determination through scientific methods resulting in 
female foeticide. This is commonly known as sex-selection. Sex ratio is an 
important social indictor to measure the extent of equity between the male and 
female members of society at a given point of time. India is one of the few 
countries in the world where men outnumber women. According to the Census 
2001, sex ratio in India is lowest amongst the ten most populous countries in 
the world, viz. China, Bangladesh, Indonesia, Nigeria, .Tapan. Brazil, USA. 
Russia and Pakistan. 
In India the girl child is treated as a liability, a curse. Because of our 
socio-economic conditions, she always suffers, sometimes even when she is in 
her mother's womb. Due to gender bias she is treated as an inferior being. 
Economic constraints always create a hurdle for the girl child as well as for her 
parents. They have to pay the "groom price" for her daughter. So in India 
majority of the people do not like to have a girl child. Alarming percentage of 
^6stract 7 
our society goes to abort the female foetus or sometimes to kill their baby girl 
within a short period of her birth. In the 61^' years of Independence still the 
right to life of the girl child is not protected. How can we claim to be 
independent, civilized and honouring the right to life of a girl child guaranteed 
under ArticIe-21 of the Indian Constitution! 
The abuse of the girl child has been a common phenomenon in Indian 
society. Family is the first institution where most of the girls first experience 
physical assault, violence and hatred. The parents and other members of the 
society assault girl children, because they know that chances of being 
prosecuted are nil. She is persecuted as a child labour, a child bride and as a 
child widow. Gender bias and deep rooted prejudice and discrimination against 
the girl child and preference for male children have led to female foeticide and 
female infanticide. 
In India females receive only 88 percent of the required nutrition intake 
compared to boys. Therefore, the percentage of undernourished girls and 
female mortality's much higher than that of boys. The higher mortality rale in 
respect of female children as compared to male children is attributed not only 
to the lack of nutritious food and inadequate medical care but also to the 
premature withdrawal of medical attention. A girl is also given less amount of 
breast- feeding and sometimes even denied non-vegetarian food. As a result 
girls grow up into adulthood weak and undernourished. After marriage, they 
give birth to underweight babies and most of them being denied post natal care 
remain weak and frail throughout their lives, prone to diseases and early death. 
There are cases of mothers who dare not ensure the survival of their girl 
children given the fact that the family will eventually have to pay if the girl 
grows up and marries, apart from the fact the society very rareh' cares for its 
women folk. Therefore, the death of a girl is an event; the loss of a son is a 
disaster. Similarly there is gender bias against a girl's education. 
There is a huge gap between the participation rates of bo}s and girls in 
elementary education. Gender disparity, particularly in rural areas, reflect the 
discriminatory social attitude with respect to the girl child. Statistic show that 
nearly one third of girls who enroll for formal education in class I. drop out 
before reaching class II. In non-formal education centres, girls form only one 
third of the total enrollment. This is because girls are burdened with domestic 
responsibilities from an early age and the parents also feel that as pending 
money on a girl's education is a wasteful expenditure when she cannot bring 
monetary benefit in return, as eventually she will have to be married off 
Everyone has heard stories about predators lurking online, searching for young 
children on whom to prey. The sorry truth is that the problem is attaining 
appalling proportion. 
The present research study has been structured in the following heads : 
The Choice of Topic 
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Having been a student of hunian rights law in India and abroad. I have 
great interest in issues related to human rights. Looking from that perspective, 
gender discrimination is the foremost problem for India. This has been the 
biggest obstruction to modernization of the country resulting in the graj' areas, 
silent spaces and wants in achieving equality in a land of hirarchy. Therefore, 
this topic was selected for research. Comparative study with a developed 
country can definitely be fruitful in identifying the causes of concern and 
solutions to the problems. 
The Need for Study 
In view of the above description of realities there is a need for having a 
serious study of the whole scenario, to identify the main issues and find out 
solutions to the problems. There are certain studies on Indian scenario and 
separately on American position, but there is need for a comparative view of 
the position. This is more important from Indian point of view, because India 
can benefit from the American experiences, who have been battling for the 
right position of the women for long now and seems to have achieved certain 
mileage. 
Hypothesis 
The hypothesis and research variables of the present research N\ ork has 
been premised on the following formulation: 
1. The crisis faced by the girl child is prevalent because of the male 
chauvinistic tendencies and patriarchal mindset of the Indian people. 
2. Some religious quarters have created some beliefs and norms quite 
adverse to the equitable position of the girl child which is very 
difficult to crack. 
3. Modernization forces are not able to advance a value based 
movement to overtake the traditions and to prevent degradation of 
values. 
4. There is lack of experience and mechanism in dealing with the 
problem of child abuse with new dimensions. 
5. The problem enhanced due to technical support. 
Objectives and Scope of the Study 
The present research study tends to achieve the following objectives and 
puts forward an agenda for academicians, policy makers and highest legislative 
establishment to incorporate thereof in their pursuit for making available 
gender justice to the children of lesser God, i.e. girl child: 
1. The study is an effort to understand the problem of the girl child, of 
course with emotional touch as is generally done, but with due 
scientific methods to find out its real roots. 
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2. The causes of the problem would be examined in a comparative 
perspective. 
3. Due focus will be put on the technological aspect which has 
multiplied the problem manifold. 
4. Blending of ethics and law is sought to make implementation of laws 
more effective. 
5. The efforts made so far will be given another look to fmd out 
measures for improving the existing situation. 
The study would be confined to India and the US only. 
Methodology 
This research work is based on doctrinal methodologies and relied on 
primary and secondary sources. Primary sources include-
1. Statutory enactments; 
2. Judicial pronouncements; 
3. Reports 
Secondary sources include -
1. Official documents 
2. Books and other published and unpublished works. 
Chapterisation 
The first chapter has been titled as Introduction whereunder the entire 
research study with its collaterals has been prefaced. In order to avoid 
abruptness the Chapter of the research deals with statement of problem, the 
choice of topic, the need for present study, hypothesis, objectives and scope o\' 
the study, and research methodology. 
The Second Chapter of the research documents the historical 
background of the discrimination against women in general and the girl child in 
particular, in India and US. The orientalists have always been ver\- vehement in 
upholding the place of women in the Indian society whereas occidentalists have 
not lagged behind. However, history bears the testimony of the fact that women 
and girl child have been decimated to the non- existent level in terms of their 
soci-economic, lego-political and geo-cultural identity in India. On the other 
hand they wadded through the ebbs and tides of discrimination in the hierarchy 
of human existence. 
The Third Chapter deals with the menace of foeticide and laws and 
policies related to the issue. The chapter discusses in detail the problem of 
foeticide, legal status of the unborn child, termination of pregnancy law and the 
provisions of Indian Penal Law. The chapter also offers a critique to existing 
laws alongwith an analytical appreciation of cases law thereupon and probable 
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suggestive deliberations have also been put forward for further improvemcnl 
upon. 
The Chapter Fourth deliberates American response to foeticide 
disaster. It includes discussion on major decisions of the American Supreme 
Court relating to abortions, emerging sex-selection trends and ethical, social. 
psychological and legal issues which heralded debates over sex-selection in 
American society. There are certain more pressing issues which have further 
downgraded the vulnerable position of the females by setting a trend in 
American society of selecting mostly male babies for In Vitro Fertilization 
(IVF). This has aggravated the situation to crisis proportion. 
Pre-natal diagnostic techniques, hazards and regulation have been 
discussed in the Fifth Chapter. The Pre-Natal Diagnostic (l^revention and 
Control) Act 1994 Amended in 2002 has been discussed in depth. It is the irony 
of the fate that scientific and technological advancements are meant for the 
sustainable human development but, unfortunately, these scientific gadgets and 
innovations re being flagrantly employed for dehumanizing the half of the 
humanity. Finally, the flaws in the PNDT Act have been critiqued. 
The Sixth Chapter dwells upon the causes and methods of female 
infanticide and the penal and constitutional provisions against these kinds ol' 
killings. The chapter also reflects upon the serious problem of declining sex-
ratio with analysis of laws and judicial responses to the right to life of the girl 
child in India whereas this problem is seen non-existent in American societ). 
Institutionalised abuse such as the child prostitution and the laws 
relating to combat this social evil are dealt with in Seventh Chapter, fhis 
chapter also deals with the laws and human rights provisions for protection of 
girl child against tormenting assaults like sexual abuse, within and out side 
home. The working of the governance institutions and reflection thereof on the 
protection, preservation and promotion of human rights of the girl child in 
Indian society has been critically examined. Although, American orientations 
of human rights of girl child are far ahead in terms of accessibility, 
acceptability and accountability which still remains a distant dream at our 
home turf The chapter further discusses social oppression and legal 
deprivation faced by the girl child. 
The Conclusion and Suggestions for over all protection of the rights of 
the girl child have been cumulatively provided having been analysed, examined 
and evaluated thereunder. This also brings out an agenda for realizing the aims, 
goals and objectives formulated in the hypothesis which can materialise the 
pragmatic and result oriented changes at the threshold of protection of rights of 
girl child provided it is incorporated in any legislative exercise in future. 
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Problem 
"'Every child comes into this world with the message that God is not yet 
disappointed with man", said the great Noble Laureate Rabindranath Tagore. 
But alas! the girl child. She is hated even before her birth. Nay. she is disliked 
even when only her idea comes to the mind. So the taboo is set for her in this 
land of Laxmi and Durga. On birth she is either killed or exploited. 
We do not expect the question, who a girl child is. Will it be asked by 
those who have lost the sense of making a difference between a woman and an 
innocent girl? Yet to speak in legal terms for purposes of this study we take a 
girl as a girl child who has not exceeded the age of eighteen years. 
The girl child in India is facing many torments in the form of sexual 
abuse, foeticide, infanticide and the like. The practice of female foeticide is 
really alarming in India. The government has passed a law banning the abortion 
of female foetuses but, in reality, the practice is still prevalent. And once a girl 
child is born man\' parents prefer to do away with her soon after her birth. 
Discrimination in the choice of a child eventually results in female infanticide. 
This accounts for nearly 3 million deaths in the country every year. This 
practice is very common in many parts of the country. 
The girl's need for education, food, love, warmth and care is 
underestimated and many parents consider it a sheer waste of money. A girl is 
forced to remain indoors to learn the household chores and this, the parents 
think, is what would help her in her future life. At a very tender age a girl child 
becomes a surrogate mother to her younger brothers and sisters whom she has 
to look after. She is eventually, denied her own freedom and innocence. This 
sort of discrimination takes place, perhaps, because in the Indian society 
parents tend to prefer a son because of vague reasons like their entry into 
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heaven being assured by the birth of a son. Sons are considered an asset 
whereas daughters a liability. This obviously leads to families investing more 
on sons than on their daughters. In an average Indian family things like food 
and dresses are very scarce for women and the girl child. A United Nations 
Development Programme survey reveals that parents in India spend twice as 
much on medication for their sons as compared to that for their daughters. Such 
an attitude aggravates the disparity between the sexes. 
The irony of the whole scenario is that all this takes place in a nation 
where womenfolk are extolled. Although some scriptures say that "where 
women are respected, there dwells God\ the fact is that the girl child is 
considered a burden on society. The very concept of equality among the sexes 
and emancipation of women is still a dream. It is noteworthy that this is not the 
case only in India but in many other parts of the world where women have to 
fight for their basic rights. 
The U.N. Conference on women held in Beijing in September 1995 was 
a landmark because - its emphasis was on bringing to light the fact that 
discrimination against women begins at birth. For the first time there was an 
official global recognition of the right of the girl child and the need for real 
emancipation of women through the equitable distribution of the world's 
resources. The then first lady of United States of America. Ms. Hillary Clinton 
struck the right word when she said in her speech, "If there is one message that 
echoes forth from this conference, it is that human rights are women rights and 
women rights are human rights". 
But contrary to Hillary's statement one witnesses throughout the world a 
gross violation of the rights of the girl child. This is especially true for India 
where a woman has to bear the cross from cradle to her grave. She has to face 
lots of hardships for no fault of her own. Perhaps her only crime seems to be 
her gender. A glance at the newspapers of any day would bring to light this fact 
that sexual abuse, molestafion, child - prostitution, rape, dowry deaths, eve-
teasing, stalking, honor killings and abduction abound in our Indian society. 
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The country has gained a lot in terms of technological advancement and 
material comforts but it has still not learnt the basic art of treating their women 
with some amount of dignity and respect. 
Perhaps, the greatest irony of modern age is the fact that with the 
increase in literacy there has been a steady deterioration of moral values in 
almost eveiy section of society. There is no dearth of social and constitutional 
laws which forbid the exploitation of women but this has not served as a 
deterrent. Killing of unborn girls, selling them for prostitution, devadasi system 
and dowry deaths are not unheard of. All this is a clear indication of the fact 
that all efforts taken by the government in this regard have not contributed 
towards improving the standard of the girl child. 
Thus in our society the girl child is facing the brunt of violence both 
physically and psychologically and the very concept of gender equality seems a 
distant dream. The most horrifying crime against a girl is threat of sexual 
assault. It is a psychological death for a girl. 
Are not all children alike, equal in dignity and status under the law? 
Why should there be special mention of right of the girl child? Are their rights 
assigned on the basis of sex and if so, how are they justified in an egalitarian 
society? These and other related questions, which we share with Prof N.R. 
Madhava Menon, need to be answered before one can identify and analyze the 
special rights, if any, available only to the girl child. 
Discrimination on the basis of sex is a structural factor of all ancient 
societies. Depending on economic and social progress, different societies have 
assumed different degrees of equality of status between the male and female 
members. The legal system retained the discriminatory content at different 
levels till recently in most societies. This necessitated preferential legal 
provisions in favour of women and girls in order to achieve egalitarian and 
democratic aspiration of people. 
Introduction 
The status of the girl child anticipates the status of women in society. 
How come the girl child is often denied educational opportunities in our 
average Indian homes? Why should she alone be put to household chores and 
maintained on a starvation diet? Does she need only lesser care and attention as 
compared to her brothers? Is she to pay such a heavy prince in life because of 
inaiiuuai cusioma and Jiaciiminatory -.aluc systems? Why should sexual 
exploitation of girls continue to exist in the name of religion and culture \\ hen 
the Constitution promises her equal dignity and status? The girl child to be free 
from undernourishment, illiteracy, exploitive labour and undeserved neglect. 
When social attitude and practices militate against such inequalit>- in status and 
of opportunity, law must give preferential right to the girl child to remedy such 
social disabilities and discriminatory practices. 
Many more questions need a consideration in this regard. If abortions 
are cairied out mainly to prevent the birth of girls, does it not w arrant special 
legal provision to prevent such discrimination? If amniocentesis tests are 
supporting such an action, should they not be regulated by law? If girls are 
deliberately kept undernourished and illiterate by parents and guardians, should 
not the law intervene to redeem the equality principle in the accessing of 
health, education and care? Should not law stipulate special rights for girls to 
achiexe the desired balance in social behaviour? What special protection is 
needed to ensure dignity of girls at work? How can the ill effects of earh 
motherhood be mitigated by law? What mechanism and arrangements can the 
legal order develop in order to ensure that the protection to the girl child does 
not remain on paper only but will get translated into action? 
To understand the position of the girl child in India and America, it is 
necessary to know the features of anti-female menace in these countries. There 
is a widespread vie among scholars that the best way to judge a nation's 
progress is to find out how the nation holds the status of women. Indeed, many 
writers have equated cultural levels with the types of treatment meted out to 
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women and have found that there is a strong correlation between law and status 
of women and low cultural levels of society. 
The role of a woman in various walks of life has contributed to the 
evolution of value which has counted for what may be described as all round 
progress. Her status is the measuring rod in assessing the standard of culture of 
any age.*" 
Even today the woman in general and the girl child in particular from 
the cradle to grave faces all kind of discrimination, harassment, oppression, 
violence, within the family, at the \\ork places and in the society. 
In India, the above account of facts shows, those girls are socialized 
from their tender age to be dependent on males. The patriarchal system in India 
made women to live at the mercy of men, v/ho exercise unlimited power over 
them. In order to ameliorate the condition of women in India Legislature 
enacted the large volume of enactments and many of these legislations were 
enacted in colonial period and later on in Independent India. 
In spite of having so many enactments dealing with women and 
judgments of the Supreme Court protecting women, poor condition of women 
has not been improved and she still faces all types of atrocities and legislature 
and judiciary some what fails to provide respect to women in society. It is in 
this perspective that the plight of the girl child and the relevant measures of 
redressal need to be looked into. 
As in America, most of the people would assume that the legal status of 
women in the United States today is so well established that it is not subject to 
significant challenges, but American women's legal status is surprisingly 
fragile, as its foundation rests on a handful of cases dating from the mid-1960s 
and a few federal statutes. How well women fare in securing their rights to 
D.N. Majumdar; Races and Cultures of India, Asia Publishing House, Bombay (196I),p, 251 
S. Sengupta; Women in Indian Folklore, Indian Publications, Calcutta, (1969), p 6 2 
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personal autonomy, equality in the workplace, and more equitable 
representation in the political process will depend on their willingness to meet 
persistent social, economic, and political challenges. 
The status of women in U.S. society is undergoing tremendous change. 
In recent years, issues relating to a woman's right to control her reproductive 
process, affirmative action in the public and private sectors, and equal access to 
educational opportunities have dominated the public debate. It is clear that 
legal issues concerning the status of American women - in their personal lives, 
at school, in the workplace, and at the ballot box - will continue to have a 
significant impact on women's ability to thrive in the emerging global 
economy."' 
When the twentieth century dawned, the status of women was defined 
by their role in the family, lack of access to education and work, and complete 
exclusion from the political process. Societal expectations of a proper middle 
class woman included marriage, homemaking, and child rearing. Onh 
volunteer activities were permissible outside the home, if family circumstances 
allowed. For women who were poor, members of minority groups, or living on 
farms, the roles were somewhat different. These women were expected to work 
in the fields or in menial jobs under horrendous conditions, while remaining 
fully responsible for home and children. 
Under the common law, women lost their economic independence on 
marriage and were considered subject to the control and discipline of their 
husbands, the masters of the household. The concept of "unity of the spouses" 
regarded husband and wife as one person (the husband), with the married 
woman loosing any semblance of a separate legal identity.'' The husband 
provided financial support in exchange for the wife's sexual and social 
3 
Soma J. Jarvis, Women and the Law: Learning From the Past To Protect the Future, in The American 
Women, (Eds) Cynthia B. Costello, Sheri Miles and Anne J. Stone, W. W. Norton and Company, New 
York 1998, p i 51 
NOW Legal Defense and Education Fund and Renee Cherow-O'Leary (NOW). The State-By-State 
Guide To Women's Legal Rights, McGraw-Hill, New York 1987 
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companionship and her domestic service. If a husband physically abused his 
wife, she had no right to charge him with assault or rape, under the theory that 
once a woman consented to marriage, with its reciprocal duties, there could be 
no rape, since rape was defined a sex without a woman's consent.^ 
As a general rule, most state courts refused to intervene in domestic 
disputes because they did not want to violate the doctrine of "family privacy."" 
Such intervention occurred only if the couple had separated or the marriage had 
broken down. A husband who refused to provide financial support for his 
wife's personal needs generally did not face court sanction. Only if a husband 
refused to pay a third party creditor for household "necessaries'" would he face 
the prospect of a court order. But only a creditor could enforce a case under the 
necessaries doctrine, and most creditors refused to extend credit to married 
women.^ A woman's inability to obtain credit in her own name (by law or 
social practice she had to adopt her husband's name after marriage) was 
another reflection of the dependent nature of women's roles within marriage. 
Divorces were difficult to obtain and by no means were automatically granted.^ 
To highlight further the nuances of discrimination scenario in America 
we may have a look on some relevant aspects of legislative process and judicial 
decisions. In recent years, the topic of sex discrimination has become a major 
focus of public attention. This growing interest can be traced in large part to the 
October 1991 Senate confirmation hearings of the then Supreme Court Justice 
Nominee Clarence Thomas. The nominee had been accused of sexuall) 
harassing Anita Hill, a lawyer who had worked for him at the Department of 
Education and later at the Equal Employment Opportunity Commission 
(EEOC), the agency charged with enforcing antidiscrimination laws. 
UN Convention on the Rights of the Child prohibits discrimination on 
the basis of sex; girls should be given the same opportunities as boys. Further, 
5 
Goldstein, Leslie Friedman, Contemporary Cases in Women's Rights, University of Wisconsin Press, 
Madison 1994 
^ Supra note 27 
Karst, Kenneth L., Women's Constitution, Duke Law Journal, June 1984 pp. 447-508 
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parents tended to be male. The researchers, Douglas Almond and Lena Edlund, 
called this "son-biased sex ratios."'° 
In the United States and a few other prosperous, technologically 
advanced nations, methods of sex selection that are less intrusive or more 
reliable than older practices are now coming into use. Unlike prenatal testing, 
these procedures generally are applied either before an embryo is implanted in 
a woman's body, or before an egg is fertilized. They do not require aborting a 
fetus of the "wrong" sex. 
These pre-pregnancy sex selection methods are being rapidly 
commercialized — not, as before, with medical claims, but as a means of 
satisfying parental desires. For the assisted reproduction industry, social sex 
selection may be a business path toward a vastly expanded market. People who 
have no infertility or medical problems, but who can afford expensive out-of-
pocket procedures, are an enticing new target. 
The new technologies of sex selection (and, perhaps, their potential 
profits) have prompted some bioethicists to argue in favor of allowing parents 
to choose their offspring's sex. As in past debates on other assisted 
reproductive procedures, they frame their advocacy in terms of "choice," 
"liberty," and "rights." John Robertson, a lawyer and bioethicist close to the 
fertility industry, is one of the leading proponents of this approach. 
There are also large numbers of South Asians living in European and 
North American countries, and sex selection ads in India Abroad and the North 
American edition of Indian Express have specifically targeted them." South 
Asian feminists in these communities fear that sex selection could take new 
hold among immigrants who retain a preference for sons. They decry the 
numerous ways it reinforces and exacerbates misogyny, including violence 
against women who fail to give birth to boys. If these practices are 
'°http://www.boston.com/bostonglobe/editorial_opinion/oped/articles/2008/04/06/choosingjo_elimina 
te_unwanted_daughters/ 
" Susan Sachs. "Clinics' Pitch to Indian Emigres," New York Times, August 15, 2001 
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unacceptable — indeed, often illegal — in South Asia (and elsewhere), should 
they be allowed among Asian communities in the West? 
One of the latest high-tech sex selection methods to appear in the U.S. is 
a sperm sorting technique which is marketed as a way to achieve "famih' 
balancing" or "family completion." Demographers and women's rights groups 
are concerned that an increased acceptance of gender selection in the U.S. will 
serve to exacerbate the problem in countries where "son preference" prevails. 
Scientific development and technological advancements are expected to 
be pursued by man for general human good, but unfortunately in present times 
some specific technological know-how is leading to greater abuse on humanity. 
One such case is the sex determination through scientific methods resulting in 
female foeticide. This is commonly known as sex-selection. 
Sex ratio is an important social indictor to measure the extent of equit)' 
between the male and female members of society at a given point of time. 
India is one of the few countries in the world where men outnumber women. 
According to the Census 2001. sex ratio in India is lowest amongst the ten most 
populous countries in the world, viz. China, Bangladesh, Indonesia, Nigeria. 
Japan. Brazil, USA, Russia and Pakistan.'^ 
In India the girl child is treated as a liability, a curse. Because of our 
socio-economic conditions, she always suffers, sometimes even when she is in 
her mother's womb. Due to gender bias she is treated as an inferior being. 
Economic constraints always create a hurdle for the girl child as well as for her 
parents. They have to pay the "groom price" for her daughter. So in India 
majority of the people do not like to have a girl child. Alarming percentage of 
our society goes to abort the female foetus or sometimes to kill their baby girl 
within a short period of her birth. In the 61'^ years of Independence still the 
right to life of the girl child is not protected. How can we claim to be 
" S.Chandra, ''Female Foeticide: Causes, Laws and Preventive Strategies", Paper presented at a 
Symposium held at New Delhi, July (2005) 
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independent, civilized and honouring the right to life of a girl child guaranteed 
under Article-21 of the Indian Constitution! 
The abuse of the girl child has been a common phenomenon in Indian 
society. Family is the first institution where most of the girls first experience 
physical assault, violence and hatred. The parents and other members of the 
society assault girl children because they know that chances of being 
prosecuted are nil. She is persecuted as a child labour, a child bride and as a 
child widow. She is 'dammed' before the word go. She is a burden, a curse, 
and a liability. She is used, abused, misused, married and murdered. Sure, we 
do have laws but she is guilty of a 'crime' - a crime undefined in the Indian 
Penal Code - the crime of being born as a girl in India. " 
Gender bias and deep rooted prejudice and discrimination against the 
girl child and preference for male children have led to female foeticide and 
female infanticide. 
Even if a girl child is allowed to be born, discrimination and gender bias 
are evident from day one. She is denied adequate nourishment and health care 
as given to male siblings. In India females receive only 88 percent of the 
required nutrition intake compared to boys.''* Therefore, the percentage of 
undernourished girls and female mortality's much higher than that of boys. The 
higher mortality rate in respect of female children as compared to male children 
is attributed not only to the lack of nutritious food and inadequate medical care 
but also to the premature withdrawal of medical attention. A girl is also given 
less amount of breast- feeding and sometimes even denied non-vegetarian food. 
As a result girls grow up into adulthood weak and undernourished. After 
marriage, they give birth to underweight babies and most of them being denied 
post natal care remain weak and frail throughout their lives, prone to diseases 
and early death. There are cases of mothers who dare not ensure the survival of 
their girl children given the fact that the family will eventually have to pay if 
'^  A. Bajpai; "Rights of the Girl Child", Rights of the Child, Published by NLSIU, Banglore, p. 118 
'" The Hindustan Times, July, 23, 1997 
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the girl grows up and marries, apart from the fact the society very rarely cares 
for its women folk. Therefore, the death of a girl is an event; the loss of a son is 
a disaster. Similarly there is gender bias against a girl's education. There is a 
huge gap between the participation rates of boys and girls in elementary 
education. Gender disparity, particularly in rural areas, reflect the 
discriminatoiy social attitude with respect to the girl child. Statistic show that 
nearly one third of girls who enroll for formal education in class 1, drop out 
before reaching class II. In non-formal education centres, girls form only one 
third of the total enrollment. This is because girls are burdened with domestic 
responsibilities from an early age and the parents also feel that as pending 
money on a girl's education is a wasteful expenditure when she cannot bring 
monetary benefit in return, as eventually she will have to be married off 
Everyone has heard stories about predators lurking online, searching for 
young children on whom to prey. The sorry truth is that the problem is growing 
increasingly severe. Fingers are pointing in every direction; no one really 
knows where to place the blame. 
The Choice of Topic 
Having been a student of human rights law in India and abroad, 1 have 
great interest in issues related to human rights. Looking from that perspective, 
gender discrimination is the foremost problem for India. This has been the 
biggest obstruction to modernization of the country resulting in the gray areas, 
silent spaces and wants in achieving equality in a land of hirarchy. Therefore, 
this topic was selected for research. Comparative study with a developed 
country can definitely be fruitful in identifying the causes of concern and 
solutions to the problems. 
The Need for Study 
In view of the above description of realities there is a need for having a 
serious study of the whole scenario, to identify the main issues and find out 
solutions to the problems. There are certain studies on Indian scenario and 
separately on American position, but there is need for a comparative view of 
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the position. This is more important from Indian point of view, because India 
can benefit from the American experiences, who have been battUng for the 
right position of the women for long now and seems to have achieved certain 
mileage. 
Hypothesis 
The hypothesis and research variables of the present research work has 
been premised on the following formulation: 
1. The crisis faced by the girl child is prevalent because of the male 
chauvinistic tendencies and patriarchal mindset of the Indian people. 
2. Some religious quarters have created some beliefs and norms quite 
adverse to the equitable position of the girl child which is very 
difficult to crack. 
3. Modernization forces are not able to advance a value based 
mo\'ement to overtake the traditions and to prevent degradation of 
values. 
4. There is lack of experience and mechanism in dealing with the 
problem of child abuse with new dimensions. 
5. The problem enhanced due to technical support. 
Objectives and Scope of the Study 
The present research study tends to achieve the following objectives and 
puts forward an agenda for academicians, policy makers and highest legislative 
establishment to incorporate thereof in their pursuit for making available 
gender justice to the children of lesser God, i.e. girl child: 
1. The study is an effort to understand the problem of the girl child, of 
course with emotional touch as is generally done, but with due 
scientific methods to find out its real roots. 
2. The causes of the problem would be examined in a comparative 
perspective. 
3. Due focus will be put on the technological aspect which has 
multiplied the problem manifold. 
4. Blending of ethics and law is sought to make implementation of laws 
more effective. 
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5. The efforts made so far will be given another look to find out 
measures for improving the existing situation. 
The study would be confined to India and the US only. 
Methodology 
This research work is based on doctrinal methodologies and relied on 
primary and secondary sources. Primary sources include-
1. Statutory enactments; 
2. Judicial pronouncements; 
3. Reports 
Secondary sources include -
1. Official documents 
2. Books and other published and unpublished works. 
Chapterisation 
The first chapter has been titled as Introduction whereunder the entire 
research study with its collaterals has been prefaced. In order to avoid 
abruptness the Chapter of the research deals with statement of problem, the 
choice of topic, the need for present study, hypothesis, objectives and scope of 
the study, and research methodology. 
The Second Chapter of the research documents the historical 
background of the discrimination against women in general and the girl child in 
particular, in India and US. The orientalists have always been very vehement in 
upholding the place of women in the Indian society v/hereas occidentalists have 
not lagged behind. However, history bears the testimony of the fact that women 
and girl child have been decimated to the non- existent level in terms of their 
soci-economic, lego-political and geo-cultural identity in India. On the other 
hand they wadded through the ebbs and tides of discrimination in the hierarchy 
of human existence. 
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The Third Chapter deals with the menace of foeticide and laws and 
policies related to the issue. The chapter discusses in detail the problem of 
foeticide, legal status of the unborn child, termination of pregnancy law and the 
provisions of Indian Penal Law. The chapter also offers a critique to existing 
laws alongwith an analytical appreciation of cases law thereupon and probable 
suggestive deliberations have also been put forward for further improvement 
upon. 
The Chapter Fourth deliberates American response to foeticide 
disaster. It includes discussion on major decisions of the American Supreme 
Court relating to abortions, emerging sex-selection trends and ethical, social, 
psychological and legal issues which heralded debates over sex-selection in 
American society. There are certain more pressing issues which have further 
downgraded the vulnerable position of the females by setting a trend in 
American society of selecting mostly male babies for In Vitro Fertilization 
(IVF). This has aggravated the situation to crisis proportion. 
Pre-natal diagnostic techniques, hazards and regulation have been 
discussed in the Fifth Chapter. The Pre-Natal Diagnostic (Prevention and 
Control) Act 1994 Amended in 2002 has been discussed in depth. It is the irony 
of the fate that scientific and technological advancements are meant for the 
sustainable human development but, unfortunately, these scientific gadgets and 
innovations re being flagrantly employed for dehumanizing the half of the 
humanity. Finally, the flaws in the PNDT Act have been critiqued. 
The Sixth Chapter dwells upon the causes and methods of female 
infanticide and the penal and constitutional provisions against these kinds of 
killings. The chapter also reflects upon the serious problem of declining sex 
ratio with analysis of laws and judicial responses to the right to life of the girl 
child in India whereas this problem is seen non-existent in American society. 
Institutionalised abuse such as the child prostitution and the laws 
relating to combat this social evil are dealt with in Seventh Chapter. This 
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chapter also deals with the laws and human rights provisions for protection of" 
girl child against tormenting assaults like sexual abuse, within and out side 
home. The working of the governance institutions and reflection thereof on the 
protection, preservation and promotion of human rights of the girl child in 
Indian society has been critically examined. Although, American orientations 
of human rights of girl child are far ahead in terms of accessibility. 
acceptability and accountability which still remains a distant dream at our 
home turf. The chapter further discusses social oppression and legal 
deprivation faced by the girl child. 
The Conclusion and Suggestions for over all protection of the rights of 
the girl child have been cumulatively provided having been analysed, examined 
and evaluated thereunder. This also brings out an agenda for realizing the aims, 
goals and objectives formulated in the hypothesis which can materialise the 
pragmatic and result oriented changes at the threshold of protection of rights of 
girl child provided it is incorporated in any legislative exercise in future. 
Chapter-2 
B ACK6R0UND OF ANTI FEMALE 
MENACE IN INDIA AND AMERICA 
BACKGROUND OF THE ANTI-FEMALE 
MENACE IN INDIA AND AMERICA 
To understand the position of the girl child in India and America, it is 
necessary to know the features of anti-female menace in these countries. This 
chapter would, therefore examine the relevant situations in India and 
America. 
Indian Scene 
India! Where woman is worshiped as goddess in the name of Durga. 
Laxmi, Saraswati and Kali but humiliated in being merely a woman or a girl. 
We also speak of the greatness of woman and womanhood in public, calling 
her as "Grahlakshmi' but at opportune times she is treated as a subject of 
Kleptomania and licentiousness. This has been happening for several hundred 
years, even from the late Vedic period. 
To procure a husband and to seek his enduring hearth women in India 
observe many religious ceremonies and make some religious sacrifices also. 
In contrast to this, their Brahmanic faith as depicted by Manu bends really 
low and degrades the woman. Woman has no spiritual life apart from her 
husband. Her hope is in being married to him. Through him must her fortune 
be secured and that too in obedience to him. Can she hope for her ultimate 
happiness part from her husband" woman has been regarded by the sages of 
India as a snare to man's rectitude but an obstacle to his best interests.' 
There is a widespread vie among scholars that the best way to judge a 
nation's progress is to find out how the nation holds the status of women. 
Indeed many writers have equated cultural levels with the types of treatment 
meted out to women and have found that there is a strong correlation between 
law and status of women and low cultural levels of society.^ 
'' S. Shashi; (Ed.): Encyclopaedia of World Women, Sandeep Prakashan, Delhi (1989), pp. 166-167 
D.N. Majumdar; Races and Cultures of India, Asia Publishing House, Bombay (1961),p. 251 
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The role of a woman in various walks of life has contributed to the 
evolution of value which has counted for what may be described as all round 
progress. Her status is the measuring rod in assessing the standard of culture 
of any age.^ 
There was a period in our Indian history when women were accorded 
an equal status with men. In the Vedic age, women enjoyed a high position in 
society. They had full freedom for spiritual pursuits and intellectual 
developments.'* 
It is believed that the wife in the Vedic age was the husband's 
companion in weal and woe, mistress of the household and partner in all his 
activities, temporal and spiritual. Women during this age actively participated 
in agriculture and co-operated with men in the manufacture of bo\N s-arrows 
and other articles of public utility. In the religious field also women were 
given significant position.^ 
In the matter of religious life which was an all important and very 
absorbing aspect of the daily life of the people during this periodic, women 
actively participated. There were many social sacrifices performed b\ women. 
In many important 'Yagnas' performed during the Vedic and post- Vedic 
period, the lady of the house not only participated but she formed an 
important indispensable part of the ceremony. Widow Remarriage was 
allowed during this period. Thus women in the Vedic age enjoyed equal if not 
higher, status.^ 
Many have traced the enunciation of a liberal social attitude \is-a-vis 
women to the pristine sources of the Hindu Vedic tenth century of the high 
status of women in the Vedic period when women participated fully in 
religious rituals, had freedom of movement, were educated like boys, married 
3 
S. Sengupta; Women in Indian Folklore, Indian Publications, Calcutta, (1969), p 6 
P. Asthana; Women's Movement in India, Vikas Publishing House, New Delhi (1997). p. 
^ ibid 
^ Manu Smiriti, Chapter V, Sloka, 147-157 
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late and had a voice in the selection of their marriage partners. Widow 
Remarriage was permitted and unmarried or married women also enjoyed an 
honoured positioning family and society.'' Later, degradation in the positing of 
women started and even famous jurists like Manu remarked as follows: 
"Women in her childhood must remain under the custody of 
her father, in youth she must remain under the custody of her 
husband and when widowed she must remain under the 
custody of her sons. She must never be independent. Women 
whether minor or young or old. must not act independently in 
the house. It is sin for women to offer sacrifice or fast. Her 
duty is only to serve her husband and in case of his death she 
must never think of second husband. She must eat less to pass 
rest of her life. To tell lies is the nature of women.''^ 
Another Indian Scholar Chankya says: 
"River, armed soldier, animals with horns and paws, king and 
woman must not be trusted. Telling lies, acting with out 
thinking, foolishness, greed, unholiness and mercilessness are 
the instinctive defects in woman. You can learn manners from 
the princes, politeness from scholars, false- hood from 
gamblers and wickedness from woman. Fire, water, ignorance, 
shaken royal family and women a are the cause of destruction, 
therefore beware of them; friends, servants and women shun 
the company of a poor man, servants and women shun the 
compan}' of a poor man, the}- come back to him when the 
becomes rich again.^ 
In India! Society permitted celibacy for a man, in quest o\^ religious 
merit, it did not command the same for women, who were expected to find 
their "salvation" in marriage and service of her lord (husband) and the family. 
Sons were deemed welcome and essential for continuity and perpetuation of 
the family. Daughters were a liability to be disposed off either by female 
infanticide or through early infant marriage. An unmarried girl, especially if 
she reached puberty, was a source of shame and embarrassment to parents." 
^ ibid' 
Supra note 6 
Kautilya; Arthashastra, pp.253-157 
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Failure to settle a match for her was a social odium and almost a violation of 
the sanctity of religion.'° 
"The truth, however, is that the male is the enjoyer and female a 
thing to be enjoyed." the bride is given to the Bridegroom with a 
solemn declaration "Like a dinning leaf (which cannot be used 
by another person by enjoyed by another person."' 
Dead men can make no gifts, hence widow cannot be given away in 
remarriage over which husband has absolute right. According to him, "the 
object of marriage is not sexual enjoyment alone but the chief end of marriage 
is observance of religious rites and thereby the acquisition of happiness in this 
and the next world."'" 
Also a daughter was regarded as the highest object of tenderness and 
according to Mahanirvana Tantra, "She should be maintained and educated 
with every care..."" 
It is evident from Sanskrit works that females were jealously guarded, 
and in no state of life were they independent. But at the same time there was 
no want of the feeling that it is the moral and not the physical means that 
serve as a safeguard against temptation. 
About infant marriage Manu has said: 
"A man aged thirty years is to marry a girl of twelve; or a 
man of twenty four, a damsel of eight; a breach of this rule 
makes a man sinful'". 
Angira declares; (in Udvabataattwa) -
•'Damsels of eight, nine and ten years are respectively 
Gauri, Rohini and Kanya and all the girls above ten are 
called Rajaswala ' or women in their catamenia; when 
therefore a girl has reached the tenth year, she is to be 
immediately disposed off in marriage, and such marriages 
T.S. Devadass; Encyclopaedia of Women in India, Praveen Encyclopaedia Publications, New 
Delhi (1976), p.43 
Supra note 6 
Rajasvala one having menses 
(Bac^rouruCoftde ^ nti-Temak Menace in India ancf America 21 
even though celebrated in an interdicted nuptial season will 
not be held culpable." 
It further says once goes to the Nark world by giving a Gawi in 
marriage, to Vaikunth by Rohini or hell by giving a Rajasvala in marriage. A 
girl of 8 years (Gauri) is through to have the same virtue as Goddess Durga 
who was given by her father to Shiva in marriage at that age.'' 
This kind of scholarship thus created a paradoxical and contradictory 
image of women. On the one hand, she was the embodiment of purity and 
spiritual power and on the other, essentially weak and dependent creature 
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needing the constant guardianship and protection of men. 
The religious scriptures sanctified the strong patriarchal social 
structure in which marriage, motherhood and service to the husband became 
the most valuable attributes of women and which perpetuated the negation of 
the woman's personality which culminated amongst the caste Hindu in the 
practice of 'sati', the immolation of the widow on the dead husband' s pyre.'^ 
Later, the concept of the cult of the Shakti was revived around the fifth 
century of the Christian era. But it failed to make more than very limited 
inroads into the entrenched patriarchal pattern prescribed by the ^'Smin'ts". 
The Hindu revivalist movement of the nineteenth century the Arya SamaJ. the 
Brahmo Samaj, the Rama Krishna Mission back to the Vedic percepts. A 
position of honour for women and a concern for their present position became 
a tenet of the revivalist trends. These movements contributed to a lack of 
hostility towards the women's question and the availability of the models of 
female equality in the Hindu scriptures and justified action to improve the 
status of women."" 
During the golden periods of Indian history under the Mauryas and the 
Guptas, there was a gradual erosion of women's rights. Regressive customs 
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like child marriage, purda and sati began in the turbulent times that 
followed.'^ The position of common women did not improve during Muslim 
rule.'^ 
At the time of the advent of the British rule, the position of women in 
India was at its lowest ebb. Child marriage was in vogue. Sati was evidently 
prevented. Female literacy was considered as a source of moral danger. 
Dancing girls had lucrative professions.'^ 
The nineteenth century movements for social change and religious 
reform were confined within the framework of religion. They were not secular 
in nature. Their main thrust was to improve the position of women within the 
family. They were not addressed to the introduction of radical changes in the 
total social structure inimical to several of its sections including women. Their 
major focus was education for women, which aimed at making women belter 
v/ives and mothers and reducing incompatibilities within the family between 
educated males and uneducated females. Additionally, their aims were 
legislative action to raise the age of marriage, promotion of widow remarriage 
and female right to property. But all these were not quite critical issues for the 
larger mass of the people; hence he reforms remained elitist and limited in 
their approach to the women's questions.^" 
The nineteenth century India saw a series of four notable social reform 
activities initiated both by administrators and dedicated reformers to remedy 
injustice heaped upon the womenfolk of the day. These efforts were 
motivated more by a humanitarian concern rather than deliberate attempts to 
enhance the status of women. The year 1808 can be termed as a watershed in 
the history of women's emancipation movement in India, when Col. Walker a 
Verma and Verma; Indian Women through the Ages, Great India Publishers, New Deliii (1976), 
R. Misra; Women in Mughal India, Delhi (1967), p.361 
T.S. Devadass; Encyclopaedia of Women in India, Praveen Encyclopaedia Publications, New 
Delhi (1976), p.43 
°^ . Chatterjee, ''A Century of Social Reforms for Women's Status, New Delhi, 1996 
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British Resident in Western India made a strong plea to the government of the 
day for "repression" of the evil practice of female infanticide'"' 
With the appearance of Raja Ram Mohan Roy on the social horizon of 
India there was an emergence of an ebullient campaign to eradicate the horrid 
and heinous practice of Sati or co-cremation of widows on the funeral pyre of 
their deceased husbands. 
In 1855, Ishwarchandra Vidyasagar took up cudgels for remarriage of 
widows. About two decades later, in 1884 Behramjee M. Malabari, a social 
reformer of Western India launched a movement to condemn infant marriages 
and enforced widowhood. These efforts were duly supported by Brahmo 
Samaj in Bengal, Arya Samaj in the north and by Prarthana-Samaj and 
enlightened social leaders like Mahadeo Govind Ranade, R.G. Bhandarkar. 
G.G.Agarkar, G.K. Gokhle and D.K. Karve in the Western India. 
The campaign for widow remaniage was very effective considering 
that it resulted in an enactment of legislation within a year's time after a 
petition was submitted by Ishwarchandra Vidya Sagar in October, 1855. 
The law did not satisfy its critics as it did not contain a valid definition 
of widow remarriage. The Act also failed to lay down a minimum age of 
widows for remarriage as many of them were infant widows of seven or eight. 
The Reformers had hoped that at lest such marriages could be valid only if 
undertaken after attaining the age of majority or the age of consent. Further 
the Act was silent on whether a widow could marry at her own discretion or is 
the consent of parents or guardians necessary. 
Also whether a widow could be married to a person who is already 
married or whether she cold contracts a valid marriage out of her own caste. 
These social problems were taken up to be tackled with purposeful 
legislative action such as Sati Regulation XVII of 1829, Act No. VIII of 1870 
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- An Act for prevention of murder of female infants, Widow Remarriage Act 
XV of 1856, Age of consent Bill of 1890 and Infant Marriage Prevention Bill 
1899 (which was not enacted until 1929 as Sharda Act)." 
By the end of nineteenth century vy^ omen had emerged as leaders of the 
women's movements. In the 1920s and 1930s women participated in the non-
cooperation and civil disobedience movements against the British and many 
of them served jail sentences. The All India Women's conference became the 
major vehicle for the women's movement, shifting from welfare requests to 
demands for full political and legal equality for women virtually in all areas. 
When India finally became independent, the congress government 
implemented many demands of the All India Women's Conference including 
legislation for prohibiting polygamy, liberalizing divorce and granting equal 
inheritance rights to women. Mahatma Gandhi placed the question of 
women's emancipation in its proper perspective as an integral part of a larger 
process of social transformation. For Gandhiji freedom of the nation was the 
sum total of the freedom of all individuals.""' 
Gandhi had shown us the light even in those early days of freedom 
struggle. He said: 
"Women have been suppressed under custom and law for 
which man was responsible and in the shaping of which she 
has no hand... woman has as much right to shape her destiny 
as man has to shape his ... It is up to men to see that they 
enable them to realize their full status and play their part as 
equal of men.^ '* 
Gandhiji gave us the right advice in dealing with the question of social 
justice to women. He opined: 
"She has the right to participate in the minute details of the 
activities of man and she is entitled to a supreme place in her own 
sphere of activity as man is in his."^^ 
'' ibid 
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Even today the woman in general and the girl child in particular from the 
cradle to grave faces all kind of discrimination, harassment, oppression, 
violence, within the family, at the work places and in the society. 
In our society girls are socialized from their tender age to be dependent 
on males. The patriarchal system in India made women to live at the mercy of 
men, who exercise unlimited power over them. In order to ameliorate the 
condition of women in India Legislature enacted the large volume of 
enactments and many of these legislations were enacted in colonial period and 
later on in Independent India. Which are as follows: 
1. 1829, Abolition of Sati Act; 
2. 1856 Widow Remarriage made legal; 
3. 1870 Female infanticide banned; 
4. 1872 inter caste, intercommunity marriages made legal; 
5. 1891 age of consent raised to 12 years for girls; 
6. 1921 women get rights to vote in Madras province: 
7. 1929 Child Marriage Restraint Act; 
8. 1937 women get special rights to property; 
9. 1954 Special Marriage Act; 
10. 1955 Hindu Marriage Act; 
11. 1956 Suppression of Immoral Traffic in Women and Girls Act 
12. 1961 Dowry Prohibition Act was passed; 
13. 1981 Criminal Law Amendment Act; 
14. 1986 The Indecent Representation of Women (Prohibition) Act; 
15. 1987 Commission of Sati (Prevention) Act 
Apart from above mentioned laws there are some enactments 
pertaining to industry which contain special provisions for women such as: 
The Workmen Compensation Act, 1921; Payment of Wages Act, 1936; 
Factories Act, 1948; Maternity Benefit Act, 1961; Minimum Wages Act. 
!948: Employees State Insurance Act 1948 and Pensions Act ,1987. 
In addition to this, the Constitution of India which is regarded as the 
supreme law of the land too gives special protection to women. 
Article 14 expresses that the State shall not deny to any person the 
equality before the law and equal protection of laws with in the territory of 
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India. Article 15(1) prohibits the State to discriminate against an}- citizen on 
the grounds only of religion, race, caste, sex, place of birth pr any of them. 
Article 15(3) permits the State to make special provisions for women and 
children. Article 16 provides that there shall be equality of opportunity for all 
citizens and they shall not be discriminated on the basis of religion, race, caste 
and sex. Article 39(a) of the Constitution provides that the state in particular 
direct its policy towards securing that citizen, men and women equally, have 
the right to an adequate means of livelihood. Article 39(e) of the Constitution 
provides that the health and strength of workers, men and women, and the 
tender age of children are not abused and that citizens are not forced b> 
economic necessity to enter avocations unsuited to their age or strength. 
Article 51(A) (e) of the Constitution provides that it will be the duty of ever} 
citizen to renounce practices derogatory to the dignity of women. 
Further, Indian Penal Code, Criminal Procedure Code and Indian 
Evidence Act too have some provisions which provide protection and a sense 
of security to women. Recently the Government's piecemeal approach to 
protect women has taken a step forward enacting a law providing protecting 
women from domestic violence. With the establishment of National and State 
Human Right Commissions and National Commission for Women, gender 
issues are receiving greater attention. 
The In dian Judicial System has independently and effective!} 
intervened on the issue of women emancipation. For instance, in 
C.B.Muthamma V. Union of India the validity of the Indian Foreign Service 
(Conduct an discipline) Rules of 1961 was challenged which provided that a 
female employee to obtain a written permission of the Government in writing 
before her marriage is solemnized and at any time after a marriage a women 
member of the service may be required to resign from service. The Supreme 
Court held that such provision is discriminatory against women and hence 
unconstitutional. The Supreme Court made it clear that, we do not mean to 
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universalize or dogmatise that men and women are equal in all occupation and 
all situations and do not exclude the need to pragmatise where the 
requirements of particular employment, the sensitivities of sex or the 
peculiarities of societal sectors or the handicaps of either sex may compel 
selectivity. But save where the differentiation is demonstrated, the rule of 
equality must govern. 
In Air India v Nargesh Mirza, the Supreme Court struck down the 
provision of rules which stipulated termination of service of an air hostess on 
her first pregnancy as it arbitrary and abhorrent to the notions of a civilized 
society. In Pratibha Rami v Suraj Kumar the Supreme Court held that the 
stridhan property of a married women has to be placed in her custody, and 
she enjoys complete control over it, The mere fact she is living with her 
husband and using the dowry items jointly does not make any difference and 
affect her right of absolute ownership over them. Another landmark judgment 
was given by the Apex Court in the case of Gita Hariharan V Reserve Bank 
of India, in this case the Court interpreted section 6 of the Hindu Minority and 
Guardianship Act 1956 and held that the mother could act as the natural 
guardian of the minor during the father's lifetime if the father was not in 
charge of the affairs of the minor. 
In Vishakha and others v. State of Rajasthan, the Supreme Court held 
that sexual harassment of working women at her place of an. employment 
amounts to violation of rights of gender equality and right to life and liberty 
which is clear violation of Article 14, 15 and^21 of the Indian Constitution. 
The Court further observed that the meaning and content of the fundamental 
rights guaranteed in the Constitution of India are of sufficient amplitude to 
encompass all the facts of gender equality including prevention of sexual 
harassment or abuse. 
Further Supreme Court in this case said that, as there is no law relating 
to sexual harassment in India, therefore the provisions of International 
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Conventions and norms are to taken into consideration, and charted certain 
guidelines to be observed at all work places or other institutions, until a 
legislation is enacted for the purpose. 
In Apparel Export Promotion Council V A.K. Chopra, again Supreme 
Court reiterated Vishakha ruling and said that attempts of sexual harassment 
of female results in violation of fundamental rights to gender equalit) 
enshrined under Article 14 and 21 of the Constitution. The Court further 
stated that international instrument such as the convention on the Elimination 
of All Forms of Discrimination against Women and the Beijing Declaration 
casts obligations on the state to take appropriate measures to prevent gender 
inequalities and protect the honour and dignity of women. 
Apart from theses cases there are many other cases in which the Apex 
Court had given the judgments, helping to give a dignified status to the 
women, for exainple Madhu Kishwar v. State of Bihar, Gaiirav Jain v. Union 
of India, Delhi Domestic Working Women's Forum v. Union of India. 
Bodhisathwa Gautam v. Subhra Chakraborty. 
In spite of having so many enactments dealing with women and 
judgments of the Supreme Court protecting women, poor conditions of 
women has not been improved and she still faces all types of atrocities and 
legislature and judiciary some what fails to provide respect to women in 
society. 
It is in this perspective that the plight of the girl child and the relevant 
measures of redressal need to be looked into. 
American Scenario 
Most of the people would assume that the legal status of women in the 
United States today is so well established that it is not subject to significant 
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challenges. However, American women's legal status is surprisingly fragile, 
as its foundation rests on a handful of cases dating from the mid-1960s and a 
few federal statutes. How well women fare in securing their rights to personal 
autonomy, equality in the workplace, and more equitable representation in the 
political process will depend on their willingness to meet persistent social, 
economic, and political challenges. 
The status of women is U.S. society is undergoing tremendous change. 
In recent years, issues relating to a woman's right to control her reproductive 
process, affirmative action in the public and private sectors, and equal access 
to educational opportunities have dominated the public debate. It is clear that 
legal issues concerning the status of American women - in their personal 
lives, at school, in the workplace, and at the ballot box - will continue to have 
a significant impact on women's ability to thrive in the emerging global 
economy. 
Herein are analysed the most important twentieth - century legal 
decisions affecting women at the Supreme Court and federal and state 
legislative levels. It begins with a brief historical note about the status of 
women at the beginning of the twentieth century as recognized b\' the courts. 
As contrasts are drawn between the legal status of women then and now- in 
the home at work and school, and within the political process - the progress 
of the past hundred years becomes more apparent. 
When the twentieth century dawned, the status of women was defined 
by their role in the family, lack of access to education and work, and complete 
exclusion from the political process. Societal expectations of a proper 
middleclass woman included marriage, homemaking, and child rearing. Only 
volunteer activities were permissible outside the home, if family 
circumstances allowed. For women who were poor, members of minority 
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groups, or living on farms, the roles were somewhat different. These women 
were expected to work in the fields or in menial jobs under horrendous 
conditions, while remaining fully responsible for home and children. 
Under the common law, women lost their economic independence on 
marriage and were considered subject to the control and discipline of their 
husbands, the masters of the household. The concept of "unity of the spouses" 
regarded husband and wife as one person (the husband), with the married 
woman loosing any semblance of a separate legal identity. The husband 
provided financial support in exchange for the wife's sexual and social 
companionship and her domestic service. If a husband physically abused his 
wife, she had no right to charge him with assault or rape, under the theor\ that 
once a woman consented to marriage, with its reciprocal duties, there could be 
no rape, since rape was defined a sex without a woman's consent." 
As a general rule, most state courts refused to intervene in domestic 
disputes because they did not want to violate the doctrine of "family pri\acy." 
Such intervention occurred only if the couple had separated or the marriage 
had broken down. A husband who refused to provide financial support for his 
wife's personal needs generally did not face court sanction. Only if a husband 
refused to pay a third party creditor for household "necessaries'" would he 
face the prospect of a court order. But only a creditor could enforce a case 
under the necessaries doctrine, and most creditors refused to extend creditor 
to married women. A woman's inability to obtain credit in her owns name 
(by law or social practice she had to adopt her husband's name after marriage) 
was another reflection of the dependent nature of women's roles within 
marriage. Divorces were difficult to obtain and by no means were 
automatically granted."'^  
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Thus, many women were isolated within the confines of marriage, as 
most professions were closed to them by virtue of their gender and lack of 
education, and the demands of raising large families precluded regular work 
outside of the home. According to the census, in the early 1900s, the average 
family included seven children. Contraceptive methods were virtual!}' 
nonexistent, and abortion (usually an option available only to the wealthy) 
was eventually banned outright under state law. In short, married women had 
few legal rights that they could enforce in a court of law. Certainly they had 
no right to control their reproductive capacity." 
At the turn of the twentieth century, women who worked for wages 
generally were single, with no independent means or marriage prospects."'" 
Women who had children outside of marriage were ostracized, and their 
children illegitimacy became of a lifetime burden. (Such children often were 
unable to inherit from their fathers if their fathers did not acknowledge them). 
When who chose to remain single generally were ridiculed and scorned for 
rejecting the roles of wife and mother and found themselves isolated within a 
community or relegated to sex-segregated employment. 
Many women did not have access to basic education, as educating 
women was considered either inconsistent with a woman's wifely duties or a 
waste of time. Few institutions of higher education even allowed women lo 
attend. The rationale was that the stress of education would damage a 
woman's "fragile" health and adversely affect her childbearing potential. A 
few pioneers were able to surmount the obstacles to higher education that 
prevented them from qualifying for professional careers. But they often were 
limited to sex-segregated fields or found it difficult to find work in their 
chosen professions. 
Chute, Marchette G., The First Liberty: A History of the Right to Vote in America, 1619-1850 
Dutton, New York, 1969 
•'^  Supra note 27 
(Bac^roumfqftfie Anti-Temate Menace in India amf^merica 32 
For example, in attempting to become a lawyer, Myra Bardwell. a 
respected legal publisher, unsuccessfully relied on the Fourteenth Amendment 
to challenge her exclusion from the legal profession. The amendment was 
added to the Constitution as one of the three post - Civil War amendments 
intended to protect the rights of African Americans who had been held in 
bondage as slaves and ultimately were emancipated as result of the Civil War. 
During the antebellum period, the position of women in society was directly 
comparable to the abject status many African Americans suffered under the 
slave codes.''"' Neither enslaved African Americans nor could women hold an 
elected office, serve on a jury, own or convey property, or file suit in their 
own names. The Fourteenth Amendment provided, in part, thai the "privileges 
and immunities'' of citizenship, as well as the "due process" and "equal 
protection of the law," would no longer be withheld from African Americans 
on account of race or previous condition of servitude. 
The Supreme Court ruled, in Bradwell v. IUinois^\ that the Fourteenth 
Amendment to the U.S. Constitution did not prevent the state of Illinois from 
forbidding women to practice law, even if they had passed the bar exam.'' 
The Court relied upon the concept of "separate sphere" to explain why the 
Fourteenth Amendment did not protect a woman's right to earn a living in her 
chosen profession. 
This constitutional recognition of the separate spheres concepts, 
namely the weaker sex stereotype, would be seriously challenged for another 
100 years. It is not surprising that women looked to the sweeping language 
of the Fourteenth Amendment, which suggested a more expanded definition 
of liberty and equality, as a means to improve their status as citizens. But. in 
the Slaughter - House Cases^\ the Supreme Courts' determination that the 
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equal protection clause only applied to African Americans foreclosed women 
from seeking constitutional relief under the privileges and immunities clause 
in Bradwell.^ 
After 1890, when Wyoming became the first state to allow women to 
vote in presidential elections through a provision in its state constitution, the 
activism of the suffrage movement intensified. Leaders of the suffragette 
movement bean to adopt more radical tactics in their efforts to secure the vote 
for women. In addition to hundreds of campaigns at the national state, and 
local levels to put the issue of women's suffrage on the ballot, the suffragettes 
began to organize parades, marches, and picket lines to bring more attention 
to their cause."^ 
til 
Trends in the Beginning of the 20 Century 
Like many other disenfranchised groups, women ultimately needed a 
constitutional amendment to guarantee them the right to the franchise."^" 
African Americans received the right to vote through ratification of the 
Fifteenth Amendment in 1870. Women in general would have to wait until 
the Nineteenth Amendment, which allowed women the right to vote, was 
finally ratified on August 26, 1920, and minority and lower class white 
women would have to wait even longer, given state election practices that 
restricted voting by race or one's ability to pay a poll tax. 
On securing the vote, women continued to organize for better treatment 
within marriage and at the workplace." '^ Wives became less subject to total 
loss of control over their own person, finances, and labor. They could hold 
property, maintain their earnings, and file suit in their own names. 
Muckraking journalists of the 1920s and 1930s, including such pioneers as 
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Ida B. Wells and Ida Tarbell, helped to expose and reform the dreadful 
working conditions at many factories and the horrible treatment of children in 
poor houses and orphanages. 
Many states responded by passing laws to regulate working conditions 
for women. The rationale for passage of laws that set maximum working 
hours for women was that women's dependent status and physical weakness 
justified their protection - a theory approved by the Supreme Court in Muller 
V. Oregon*^ and West Coast Hotel Co. v Parrish^^. On the other hand, many 
of these state protective laws limited not only the hours but the type of work 
women could perform. 
Despite passage of the Nineteenth Amendment, most minority women 
still found themselves locked out of the formal political process through 
enforcement of "Jim Crow" laws, such as the poll tax and the all-white 
primary. Economic intimidation was also used by white employers to 
discourage minority women from voting, especially those employed in 
domestic jobs. However, African American women began to form and 
participate in social clubs (e.g. the Delta Sigma Theta and Alpah Kappa alpha 
sororities) and such organizations as the National Council of Negro Women, 
the NAACP, and the National Urban League to protests the widespread 
Lynching of minority men and their overall lack of civil rights."^ " 
During this major transformation of the role of \\'omen in U.S. society, 
women generally did not turn to the court system to secure their social gains. 
Instead they used the legislative process to improve their situation in the 
workforce. For example, during the Depression, the Fair Labor Standards Act 
of 1938 established national standards for a minimum wage (then set at 25 
cents), overtime pay, and the employment of children. Later, the Equal Pay 
" Supra note 26 
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Act of 1963 amended the Fair Labor Standards Act by mandating equal pay 
for men and women performing work requiring equal skill, effort, and 
responsibility, although it did not apply to female professional or executive 
employees until 1972. 
In Meyer v. State of Nebraska*^, the Supreme Court relief on the 
Fourteenth Amendment to recognize an individual's "right to contract, to 
engage in any of the common occupations of life, to acquire useful 
knowledge, to marry, establish a home and bring up children," \\'hile in Pierce 
V. Society of Sisters'*^, the Court upheld the "liberty of parents and guardians 
to direct the upbringing and education f children under their control: 
(emphasis added). Given that the Court had refused in Bradwell to allow a 
woman to practice her chosen profession and that most states did not allow 
women to serve as legal guardians of their own children, the Court's use of 
language in Meyer and Pierce that was applicable to both men and women 
was a step forward.''^ 
A narrower interpretation of the applicability of the Fourteenth 
Amendment prevailed in cases challenging women's need for special 
protection in the workplace. State protective laws that limited \\'omen's job 
opportunities continued to receive Supreme Court approval until well after the 
passage of the Civil Rights Act of 1964. For example, in Goesaert v. Cleary'''\ 
despite an equal protection argument under the Fourteenth Amendment, the 
majority upheld a Michigan statute that prohibited a female from obtaining a 
bartender's license unless she was the 'wife or daughter of the male owner."' 
Similarly, state laws based on the view that women required special 
protection from the burdens of citizenship also continued to receive 
constitutional approval. In Hoyt v. Florida^", the Supreme Court found that a 
"'^(262 U.S. 390 [1923]) 
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Florida statute that relieved a woman from jury service unless "she herscif 
determines that such service is consistent with her own special 
responsibilities" as wife and mother did not violate the Fourtcciiih 
Amendment, even if it resulted in a woman's conviction by an all-male jury. 
Further Trends in Later lO"' Century 
During the 1960s, building on the success of the civil rights movement 
and the Supreme Court's willingness to re-examine the status of women, the 
women's movement argued for even greater personal autonomy in the home 
and at the workplace. This effort first reached the Supreme Court in cases 
involving legislation, rather than through direct constitutional challenges 
under a more modern interpretation of the equal protection clause of the 
Fourteenth Amendment.^' 
As such statutes as the Equal Pay Act of 1963 and Title Vll of the Civil 
Rights Act of 1964 (prohibiting discrimination on the basis of race, color, 
religion, or sex) became law and thus subject to Supreme Court review, 
women had to test the boundaries of these important new statutory rights on a 
cases-by-case basis. The court did not resolve the question of whether the 
Equal Pay act of 1963 (which amended the Friar Labor Standards Act) was a 
valid exercise or congressional authority until a decade later in Corning 
Glassworks v. Brennan^'. In that case, male employees of Corning 
Glassworks who worked the night shift were paid at a higher rate than 
females who worked the day shift; women who were later able to work the 
night shift continued to receive a lower rate of pay than their male 
counterparts. The Court found that the company paid the higher wage 
differential to male workers because men would not work at the lower rates 
paid female inspectors and that the continuation of that differential violated 
the Equal Pay Act. 
^' Supra note 33 
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Similarly, the Court did not consider the statutory validity of Title 
VII's applicability to women until several years after passage of the Civil 
Rights Act of 1964, in Phillips v. Martin Marietta Corp.^\ In that case, the 
Court held that an employer's refusal to hire women with young children, 
while hiring men with young children, violated Title VII. However, the Court 
noted that if an employer could demonstrate that family obligations had a 
greater adverse impact on women's job performance than that experienced by 
male employees, gender distinction could be permissible under a "'bona fide 
occupational qualification" exemption under Title VII. 
Griswold, which stipulated that state law prohibiting contraceptives 
violates the right of marital privacy, was the first major breakthrough in the 
establishment of women's constitutional rights. Griswold remains 
controversial decision, with critics charging that the Supreme Court engaged 
in judicial activism, rather than constructing a reasoned decision based on 
precedents, to find a "zone of privacy" within the "penumbras" of the 
Constitution. The Supreme Court's recognition of privacy in family matters in 
Griswold was markedly different from the "family privac}'" doctrine women 
within the family structure. 
The Court's adoption of a 'zone of privacy" over personal decisions 
regarding the reproductive process - first in Griswold and Eisenstadt and later 
in Roe v. Wade^\ giving women the freedom to decide whether to terminate a 
pregnancy - fundamentally already the legal status of women in ways that are 
still being explored. To this day, the Roe decision exerts a strong impact on 
the political process and faces persistent legal challenges. 
At the very least, the greater control women gained over their 
reproductive function enhanced their ability to mange their work schedules 
and career choices. Women began to successfully challenge restrictive and 
"(400, U.S./542 [1971]) 
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discriminatory laws under the Fourteenth Amendment that affected their 
status as females, workers, and citizens. 
Griswold, Roe, and the cases that followed have been critical to 
women's ability to secure their rights within private and public institutions. 
But middle-class women seeking birth control options were not the only 
beneficiaries of the courts' changing attitudes. Poor women received greater 
assistance from the government, from the New Deal to the Great Society 
programs of the 1960s, in the form of direct federal grant programs. These 
initial grants in aid were supplemented by such welfare programs as food 
stamps and Aid for Dependent Children, In Goldberg v. Kelly^\ the Supreme 
Court recognized a right to a hearing before welfare benefits or other 
government entitlements could be terminated. In addition, in Weber v. Aetna 
Casualty & Surety Co.^ , the Court overturned policies that penalized 
illegitimate children of a deceased policyholder solely on the basis o^ the 
illegitimacy status. 
Many women, but especially minority women, were able to move from 
the poverty rolls to working and middle class status by availing themseh es of 
new opportunities presented by training programs and alTirmative action 
initiatives in local, state, and federal government offices. The changing 
attitudes toward women even influenced such predominately male institutions 
as the U.S. military, where the adoption of an all-volunteer force encouraged 
a dramatic increase in the enlistment of women from the 1970s to the mid 
1980s. 
In some areas, however, the Supreme Court permitted gender biases to 
stand. The military was allowed to continue to exclude women from the draft 
and combat assignments.^^ In Schelesinger v. Ballard^^, the Court allowed 
^^(397 U.S. 254 [1970]) 
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gender based distinctions in the military promotions system (caused by the 
combat exclusion) to be maintained. The Court later reasoned, in Rostker v. 
Goldberg^^, that prohibiting women from being drafted for combat positions 
did not violate the equal protection clause, since men and women were not 
"similarly situated" regarding their eligibility to engage in combat. 
By the end of the 1980s, women's legal status had changed in many 
significant ways. One of the most fundamental changes has been in women's 
increased control over their bodies and personal autonomy. Women's rights 
are no longer solely a function of their marital status. Divorce has become 
much easier to obtain, as states now allow one spouse to unilaterally terminate 
a marriage without the necessity of establishing fault. 
Women are no longer considered the "property" of their husbands or 
subject to physical abuse without legal recourse. They may sue their husbands 
or boyfriends for rape or physical assault, and they are no longer restricted by 
law from acting as legal guardians or in other representative capacities. 
Women may sue or be sued in their individual capacities. In 1975, the 
Supreme Court recognized in Taylor v. Lousiana'^^ that women have a 
constitutional right, under the Sixth Amendment, to serve on juries. Women 
may own and convey property in their own right and enforce their o^ ^ nership 
interests against third parties in state or federal court. 
Women have the right to bear children with or without the benefit of 
wedlock and the right to sue for child support if paternity can be established. 
At least 24 states now prohibit discrimination on the basis of marital status. 
and a smaller number prohibit discrimination on the basis of sexual 
orientation. Women have the right to control their reproductive processes 
subject to the state's limited control over the timing of any procedures to 
^^(453U.S57[1981]) 
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terminate a pregnancy. (States may restrict the availability of abortions after 
the fetus becomes viable and may require minors to obtain parental consent.) 
The greater equality women enjoy has also meant the loss of certain 
presumptions. Child custody decisions are usually based on the "best interest 
of the child" standard, rather than the "tender years" presumption that custody 
of young children automatically should be awarded to the mother. 
American women have greater access to higher education than ever 
before. In many cases, the rtes of women attending undergraduate and 
graduate programs in U.S. universities and colleges have achieved parity 
with, and in some instances exceeded, male attendance rtes. The passage of 
Title IX of the Education Amendments Act in 1972 (prohibiting education 
programs that receive federal assistance from discriminating on the basis ol" 
sex in all education programs, including athletics) has had a tremendous 
impact on women's access to equal educational opportunities. While most of 
the attention has focused on female sports participation, Title IX has had a 
more significant impact on women's access to equal educational opportunity 
than is generally realized. 
In addition, the Women's Educational Equity Act of 1974 required the 
Department of Health, Education, and Welfare (now Health and Human 
Services) to promote nonsexist curricula and non-discriminatory career 
counseling and vocational programs and allowed schools to receive grants for 
upgrading their female athletics programs. 
Meanwhile, private single - sex institutions of higher learning still 
perfonn an important role for young women who are not interested in 
attending integrated colleges and universities. Gender biases still persist in 
educational settings (AAUW 1992), and studies have shown that some young 
women find it easier to excel in mathematics and science classes in single sex 
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environments. However, states that have attempted to establish single sex 
public schools, for both girls and boys, face legal challenges from women's 
groups alleging that "separate but equal" sex segregated public schools violate 
Title IX.^' 
Fewer jobs or professions are foreclosed to women solely on the basis 
of gender. Since 1972, the Equal Employment Opportunity Commission has 
had the power to enforce Title Vll of the Civil Rights Act of 1964 on behalf 
of female workers. While the courts have allowed some gender based 
workplace restrictions to stand (women are still restricted from serving in 
combat or joining certain professional sports leagues because of their sex), 
women are now more accepted in positions requiring physical or technical 
skills - such as police officers, firefighters, doctors, and astronauts. 
Other statues that have improved the work environment for female 
workers include the Age Discrimination in Employment Act of 1967 
(prohibiting discrimination in the hiring and firing of persons over 40 and 
under 70), the 1990 Americans with Disabilities Act (requiring reasonable 
accommodation of an employee's disability), the Nontraditional EmploNinenl 
for Women a Ct of 1991 (providing training for low-income women in skilled 
trade jobs), and the 1993 Family and Medical Leave Act (granting unpaid 
time off to care for a sick child or relative without losing one's job). 
Three other laws, passed to overturn Supreme Court cases adverse to 
females, resulted in positive changes for women workers. These are the 
Pregnancy Discrimination Act of 1978, the Civil Rights Restoration Act of 
1987, and the Civil Rights Act of 1991. 
The Pregnancy Discrimination Act of 1978, which prohibits 
discrimination due to pregnancy and grants short terms disability to pregnant 
women, amended Title VII to protect a woman's pregnancy status against sex 
*•' Asimov, Nanette, State Closer to Single-Sex Public Schools, San Francisco Chronicle, July 14, 
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discrimination. In passing the law, Congress was responding in part to the 
confusion caused by Supreme Court decisions in three cases; Gediddig v. 
Aiello (which permitted discrimination in disabiUty eligibility due to 
pregnancy), Cleveland Board of Education v. LaFleur (which found it 
unconstitutional to require teachers to take mandatory maternity leave from 
the time they were five months pregnant until the infant was three months 
old), and Turner v. Dept. of Employment Security (which found it 
unconstitutional to deny unemployment benefits to women who were more 
than six months pregnant.) 
The Civil Rights Restoration Act was passed by congress to overturn 
the Supreme Court's narrow interpretation of the meaning of "program" 
subject to Title IX prohibition of sex discrimination in its Grove City v. Belf^ 
decision. At issue in Grove City was whether its students' receipt of federal 
grants, rather than any direct funds received by the college itself rendered the 
college subject to Title IX's requirements of nondiscrimination: the Court 
had determinate that institution wide coverage was not triggered by the 
student grants,. Title IX's prohibition of sex discrimination in any program 
that received federal funds were strengthened as a result of the Civil Rights 
Restoration Act. 
Similarly, the Civil Rights Act of 1991 overturned a series of adverse 
Title VII decisions and extended the protection of Title VII to victims of 
intentional discrimination based on sex, religion, or disabilit)' to allow 
recovery of damages previously limited to victims of racial discrimination. 
During its 1989 term, the Supreme Court had significantly limited the 
reach of Title VII and other civil rights laws in three cases. In Price 
Waterhouse v. Hopkins , employers were granted an easier burden when 
rebutting employment discrimination claims based on disparate impact. In 
^^(423 U.S. 44 [1975]) 
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Patterson v. McLean Credit Union^\ the Court found that Section 1981 of the 
Civil Rights Act of 1966 (providing that all persons shall have the same right 
to make and enforce contracts enjoyed by white persons) did not cover the 
terms or conditions of employment where ongoing harassment of an African 
American woman was alleged. 
The effect to these three cases was to change the rules governing 
lawsuits filed on the basis of race or sex discrimination previously established 
in cases such as Grigg v. Duke Power Co. and McDonnell Douglas Corp. v. 
Green.^^ In Griggs, the Court unanimously held that Title VII proscribes not 
only overt discriminating but practices that are fair in form but discriminator} 
in operation or have a disparate impact. McDonnell Douglas Corp. 
established the order of proof in cases alleging disparate treatment under Title 
VII. These 1989 cases also signaled the Courts' growing hostility to the Civil 
Rights Act in particular and to the concept of affirmative action in general. 
According to recent studies, women have been the real beneficiaries of 
affirmative action programs in the public and private sectors.*^ ** Despite the 
increase in the number of women in management and nontraditional 
positions, some women have encountered barriers to further advancement 
because of their sex - the so called glass ceiling.^^ Still other working women 
have experienced stress trying to balance the demands of work and family in 
workplaces that are not "family friendly." With the additions for the broader 
protections afforded to victims of sex discrimination under the Civil Rights 
Act of 1991, women now have enhanced legal means to protect their right to 
be free from discrimination on the basis of sex. On the other hand, the 
backlash against policies such as affirmative action that have benefited 
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women, beginning with the Regents of University of California v. Bakke " 
(recognizing the concept of 'reverse discrimination" against white males for 
the first time) and ending with the recently passed Proposition 209 in 
California (prohibiting the use of affirmative action by the state government) 
suggests that women may encounter new obstacles to equality in the 
workplace in the future. 
Against this background, it would appear that few open legal questions 
remain regarding the status of women in U.S. society. However, the 
continuing need for new laws to overturn the Supreme Court's interpretation 
of statutes involving women's rights over the past several years suggests that 
the legal status of women is still subject to significant legal challenged. 
Whether women should look primarily to the courts or to state and federal 
legislatures to secure the legal right they have gained over the past 30 years is 
open to debate. 
Latest Trends 
There are a number of emerging issues that could have a dramatic 
effect on women's lives and livelihood. Three areas of controversy illustrate 
the complexity of some of the legal issues women will face in the future: the 
Violence Against Women Act (VAWA)^', child custody decisions against 
working women, and the use of the criminal law process to punish drug 
addicted mothers. 
VAWA represents the first federal attempt to regulate domestic 
violence. The constitutional basis for the law is Congress's right to regulate 
interstate commerce (the "commerce clause"). Two federal courts have 
reached different conclusions about the constitutionality of VAWA. In Doe v. 
Doe^\ Judge Janet Arterton ruled that VPC^k was constitutional as it did not 
™ (438 U.S. 265 [1978]) 
^^  Violence Against Women Act (VAWA) of 1994, 42 U.S. Code Section 13981 (Title IV of Public 
Law 103-322) 
" (929 F. Supp 608 [D . Conn 1996]) 
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encroach on traditional areas of state law but complemented them by 
recognizing a social interest in ensuring that persons have a civil right to be 
free from gender based violence. Conversely, Judge Jackson Kiser held in 
Brzonkala v. VA Polytechnic & State University that the law was 
insufficiently linked to Congress's power to regulate interstate commerce; 
Judge Kiser also was not convinced the Congress had demonstrated a need for 
a civil rights remedy under Section 5 of the Fourteenth Amendment, given the 
adequacy of state laws to stem domestic violence. 
Disputes over constitutionality at the lower- court level virtually assure 
that the Supreme Court eventually will consider whether the commerce clause 
is a viable basis for the exercise of federal regulation. Congress has relied on 
the commerce clause to support civil rights laws since the 1960s. In light of 
the current Supreme Court's deference to stat law and its restrictive view of 
federalism - as reflected in United States v. Lopez , which found the comers 
clause an insufficient basis for prohibiting guns in schools zones - it sill key 
that VAWA may be overturned.^^ Should the Court base its decision on a 
restrictive reading of the commerce clause, other civil rights laws, including 
the Civil Rights Act of 1964, also could be in jeopardy. 
With respect to child custody decisions, women who take their jobs 
seriously or who desire to further their education may find that judges 
penalize them by awarding children to their father's in custody disputes. For 
example, a female attorney found that her job as counsel to a Senate 
Committee was used against her when a judge awarded custody of her 
children to her former husband vv'ho put the children first in Prost v. Green^^' 
Some view this example as evidence of a growing backlash against 
professional women. A young mother in Michigan who wanted to go back to 
^^  (935 F. Sup 779 [W.D.Va 1996]) 
•^^  (514 U.S. 4 549 [1995]) 
" Goldscheid, Julie, Will a Vital New Women's Right be Withdrawn? National Law Journal, August 
26, 1996,A20-21 
®^ (652 A. 2d 621 [D.C.Apop.,1995]) 
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school initially lost a custody battle with her child's father, who had argued 
that his own mother would be a better caregiver than the strangers in the day 
care centre the child's mother had selected. The mother eventualK' \\as 
77 
warded custody on appeal in Ireland v. Smith. These are just a lew examples 
of how the once sacrosanct bond between a mother and young children is not 
longer a given. 
Mothers who have seriously problems with drug or alcohol abuse also 
are finding that the criminal justice system can be used against them. In [980. 
Jennifer Claries Johnson became the first woman to be convicted as a criminal 
for delivering a controlled substance, crack coacaine. to her child who tested 
7R 
positive at birth. The difficult problem of addicted mothers would seem to 
demand a response of treatment rather than punishment. In effect. howe\er. il 
is another example of how the rights of a fetus are being enhanced at the 
expense of a woman's right to personal autonomy. 
Ultimately, these issues will be addressed by legislation, and the 
women's vote could prove the deciding factor. Within the political realm, the 
existence of the so-called gender gap has already begun to influence elections 
at the national level. How women respond to emerging issues in such areas as 
abortion rights, affirmative action, and custody decisions will determine the 
outcome of many current public policy disputes. 
Recent Legal Decisions 
In the past two years, the Supreme Court has rendered important 
decisions involving women's right to pursue protection under Civil War ~ 
were statutes and access to equal employment, educational opportunities, 
reproductive health clinics, and health care. In each instance, the issue at stake 
has been whether the significant gains in women's legal rights since the 
^' (542 N.W. 2d 344 [Mich. App.1995]) 
'* Roberts, Dorothy E, Punishing Drug Addicts Who Have Babies: Women of Color, Equality, and 
the Right of Privacy, Harvard Law Review 104, May 1991, pp 1419-81 
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advent of the women's movement will continue to be protected by the 
Supreme Court and state courts or those gains will become subject to 
retrenchment or indeed outright repeal. 
The Supreme Court recently considered two cases that involve 
women's constitutional right to freedom from sexual assault or criminal 
behavior by state or local officials. 
In United States v. Lanie/^, the court decided that a state court judge 
who was convicted of a rape and sexual assault against five female victims 
had sufficient notice that sexual assault violates women's constitutional right 
of privacy and bodily integrity. The judge's conviction was reinstated, and the 
case haws been remanded to the lower court. The significance of this case to 
women is that it upheld the statute challenged by the Judge (Section 242 of 
Title 18 of the United States Code), that had been the main tool for women 
assaulted by prison officials, police offices or other law enforcement officials. 
on 
and other state officials. 
In Board of City Commissioners of Bryan County v. Brown^ . the Court 
was presented with the .issue of whether local country officials were liable for 
a sheriffs decision to hire a deputy with a bad record who had violated a 
woman's rights through the excessive use of force .The woman, .lill Brown, 
was arrested in such a violent manner that she eventually required knee 
replacement surgery. A jury and the lower court agreed that she was entitled 
to damages. The Supreme Court concluded that the county was not liable. The 
Courts' reliance on a narrow interpretation of the Civil War - era civil rights 
state is consistent with the more conservative direction the Court has been 
taking recently regarding civil rights cases. Had the Court upheld that lower 
^^(117S.Ct.l219[1997]) 
Women's Legal Defense Fund, Annua! Preview of Supreme Court Cases Vila! to Women, 1995-
1996, WLDF, Washington DC, 1996 
®'(117s.Ct. 1382 [1997]) 
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court decision, the ability of victims of constitutional violations by local 
officials to secure damages would have been enhanced. 
In the summer of 1996, the Supreme Court's six to three decision in 
Q 2 
Romer v. Evans , struck down a Colorado initiative that would ha\e amended 
Colorado's constitution to prevent the state from enforcing local laws that 
banned discrimination on the basis of homosexual, lesbian, or bisexual 
orientation. The Court found that a disqualification of a class of persons from 
the right to obtain specific protection from the law was unprecedented and 
was itself a denial of equal protection of the law in the most literal sense. 
Moreover, the Court held that the proposed amendment was, ineffectual, a 
status - based classification of persons, undertake for its own sake, which the 
Equal Protection Clause does not permit. Had the Supreme Court approved 
the Colorado initiative, other states that currently prohibit discrimination on 
the basis of sexual orientation would have faced similar efforts to overturn 
their laws. 
It is already apparent that Romer has implications far beyond the class 
of persons who were targeted by the initiative. A more states look to the 
initiative process as a means of bypassing the legislative process, the Supreme 
Court increasingly will be called onto evaluate the constitutionality of 
initiatives that seek to restrict the rights of women and minorities. For 
example, in November 1994, the state of California passed Proposition 187. 
prohibitions access to public schools, health care, and welfare by no citizens, 
despite a 1981 Supreme Court decision in Plyler v Doe^'^ that the equal 
protection clause extended to the children of illegal immigrants. The 
proposition has not been implemented yet due to ongoing legal, challenges 
that ultimately will be resolved by the Supreme Court. 
Similarly, in November 1996, California passed Proposition 209, 
which amends the state constitution to prohibit state affirmative action plans 
*" Supra note 80 
®^(116S.Ct. 1620 [1996]) 
®''(454 U.S. 202 [1981]) 
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designed to benefit women and minorities. Following California's lead, 
citizens in Arizona are beginning the process of placing a similar anti 
affirmative action initiative on their next statewide ballot. A lower federal 
courfs injunction ageist California's implementation Proposition 209 was 
recently struck down by a three panel court and clearly is headed for the 
Supreme Court. 
The lower court entered the injunction on the grounds that it 
unconstitutionally targeted only women and minorities, without bringing 
other groups with preference programs (for example, veterans and the 
disabled) within its parameters. Instead of sending the case back to the lower 
court according to normal practice, the three judge appellate court ruled that 
the lower court lacked the authority to overturn the clear will of the people of 
California. The decision currently is stayed pending appeal to the full Ninth 
Circuit. The differing interpretations of the constitutionality of ant affirmative 
action initiatives means that these issues will be at the Supreme Court level 
within the next year or two. 
Since 1989, the Supreme Court consistently has limited the application 
of Title VII of the Civil Rights Act in cases challenging discrimination in 
employment, Passage of the Civil Rights Act of 1991 interrupted that 
momentum, at least with respect to discrimination on the basis of gender, 
through its wider provision of damages, including punitive damages for 
victims of sexual harassment in the workplace. 
Women have been the primary beneficiaries of affirmative action 
programs at the local, state, and federal levels.^^ It would be unfortunate if 
women were to sit on the sidelines as the debate over affirmative action takes 
place across the nation. 
The Supreme Court has rendered as few recent decisions that involve 
sexual harassment under Title VII and Title IX. In Rowinsky v. Bryna 
^^ Supra note 68 
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Independent School District^^ the Court allowed to stand the lower court 
ruling that Title IX of the Civil Rights Act only covers sexual harassment 
committed by an instituting receiving federal funds or its agent and that it 
does not protect girls (or women) from sexual harassment by fellow male 
students. 
The Court refused to review Sims v Brown & Root Industrial Service . 
which held that an employer is not strictly liable under Title VII for the 
actions of a supervisory employee when the company later takes reniediai 
action. In this case, the male supervisor had reduced the female employee's 
pay when she refused his sexual demands. The Supervisor later was fired, and 
the employee used the company for stress related damages caused b>' the 
harassment. 
The Court also refused to review Mc Williams v. Fairfax City Board of 
o n 
Supervisor , which ruled that no Title VII cause of action arises for a hostile 
work environment wiien both the perpetrator and the target of sexual 
harassment are heterosexuals of the same sex. 
A number of case recently decided by the Supreme Court have helped 
to determine the continued effectiveness of Title VII during an ear of 
corporate downsizing and retaliation against former employees. In Walters v. 
Metropolitan Educational Enterprises^^, the Court decided that part time and 
hourly employees, many of whom are women, count as full-time salaried 
employees for the puiposes of coverage under Title VII. The employment 
relationship is established by an individual's appearance on the emplo\ers" 
payroll. Title VII. The employment relationship is established by an 
individual's appearance on the employer's payroll. Title VII only applies to 
companies with 15 or more employees who work a standard workweek. The 
®® (80 F. 3d 1006 [5"' Cir. 1996]) 
^^  (889 F. Supp 920 [W.D.La. 1995] 
®®(72F. 3d 1191 [4* Cir. 1996]) 
®®(117S.Ct. 660 [1997]) 
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lower court had found that the definition of employees only applied to full-
time workers. Given the increased use of flextime and employees working 
from home, the Court's ruling reversing the lower court ultimately will 
benefit female workers. 
Similarly, the Supreme Court made an expansive, rather than narrow. 
ruling Robinson v. Shell Oil Co.'^^ , in deciding whether Title VII protects a 
fired worker from retaliation in the form of negative performance reports 
provided to a prospective new employer. The Court interpreted the term 
"employee" under Title VII to include former employees. Thus, in the future, 
employees may sue for retaliatory post employment actions by their former 
employers. 
Recent controversies over alleged discriminatory employment 
practices by companies like Denny's (race). Mitsubishi Motor Compan) 
(gender) and Avis (race) clearly demonstrate that the pernicious problem of 
discrimination on the basis of race and gender continues to plague the U.S. 
workplace. Allegations of sexual assault and discrimination in such formerh 
all- male environments as the military and the oil industry are further proof of 
the department of Labor's Glass Ceiling Commission conclusion that more 
work remains to be done to integrate U.S. workplaces.''' 
In the military, allegations of sexual misconduct against female service 
members at the Navy's Taihook Conference in 1991 and of widespread sexual 
assault on female trainees at the Army's Aberdeen Proving Ground Training 
Center drew national attention. In the oil industry, Texaco agreed to a $176 
million settlement in a racial discrimination class action lawsuit and Shell Oil 
faces a $10 million racial discrimination class action suit. 
How businesses and institutions respond to ongoing problems of sex 
discrimination will have a dramatic effect on women's work environments. 
®°(117S.Ct. 843[1997]) 
" Supra note 68 
(Bac^roumCoftfie^nti-'Femate Menace in India and America 52 
One response to the Army's problems at Aberdeen has been congressional 
hearings on whether training of new recruits should be segregated by sex. (It 
would be ironic if the alleged actions of sexual misconduct by male senior 
enlisted members against junior female recruits were used to justify a serious 
reconsideration of the integration of females in the military.) In the case of 
Texaco, after tapes of internal meeting allegedly containing racial slurs were 
released to the press, the company responded to the embarrassing headlines 
(and threat of a boycott by civil rights groups) by approving the largest class 
action settlement of its kind. More significantly Texaco committed resources 
to institute new internal procedures designed to enhance diversit} within the 
company. 
Over the past three decades, women have steadily increased their 
presence in the political process. In 1969. women made up just 6.6 percent of 
all statewide elective execute officer.*^ ^ By 1997, that number had risen to 25.1 
percent.^ '^  More women than men register to vote, and women now 
consistently outvote their male counterparts in national and slate elections. 
Nineteen seventy six was the last presidential year when men out\'oted.^ '* The 
so-called gender gap in political party identification has been recognized since 
1984 and continues to play a role in national politics. 
While a record number of women voted in the presidential election of 
1992 (the so-called Year of the Woman), female voter participation, while 
still higher than male rates, showed significant declines in both the midterm 
elections of 1994 and the presidential election of 1996. Despite all the 
attention to "soccer norms" in the last election, the percentage of women 
voting dropped by seven points at the national level. In 1992, 62.3 percent of 
women of voting age reported voting; in 1996, exit polls showed just 52 
Center for the American Woman and Politics (CAWP), Statewide Elective Executive Women: 
1969-1994 Fact Sheet, April 1994, CAWP, New Brunswick, NJ 1994 
93 
Center for the American Woman and Politics (CAWP), Statewide Elective Executive Women, 1997 
Fact Sheet, CAWP, New Brunswick, NJ 1997 
''ibid 
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percent participation by women (as compared to 48 percent participation by 
men) a 10 point drop in women's voting rates. Since 1986, the proportion of 
female voters in midterm elections has exceeded the proportion of male 
voters. But the rate of women voting in midterm elections has been declining 
since 1982: the participation rate of women voters in 1994, 44.9 percent, was 
the lowest since 1974, when the rate was 43.4 percent. 
Historically, political organizing has been the key to greater equality 
for women. The Equal Rights Amendment, which sought to prohibit 
discrimination on the basis of sex as a constitutional provision, failed to 
receive enough votes in state legislatures to be ratified. As a resuU, women's 
legal status is largely protected by a handful of federal statutes and Supreme 
Court cases, dating from the mid-1960s to the late 1970s, which are now 
under serious attack. 
Current efforts by the Supreme Court and Congress to return more 
decision-making power to the states means that woman will not be able to 
rely on federal legislation to address their social and economic concerns. If 
women do not participate actively in political decision-making at the local, 
state, and national levels over the next several years, they may lind the gains 
of the past slowly disappearing. 
Discrimination Scenario in America 
To highlight further the nuances of discrimination scenario in America 
we may have a look on some relevant aspects of legislation process and 
judicial decision. 
In recent years, the topic of sex discrimination has become a major 
focus of public attention. This growing interest can be traced in large part to 
the October 1991 Senate confirmation hearings of then Supreme Court .lustice 
Nominee Clarence Thomas. The nominee had been accused of sexually 
harassing Anita Hill, a lawyer who had worked for him at the Department of 
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Education and later at the Equal Employment Opportunity Commission 
(EEOC), the agency charged with enforcing antidiscrimination laws. 
The Thomas hearings resulted in public debate, not only o\er the 
credibility of Justice Thomas and Ms. Hill, but also over the nature of sexual 
harassment and the legal boundaries between acceptable and unacceptable 
behavior in the workplace. Increased public awareness of this issue has 
resulted in a substantial increase in the number of sexual harassment claims. 
The year after the Thomas hearings, sexual harassment charges filed with the 
EEOC increased by 53%, the largest increase in the agency's history.''"' In the 
5 years from 1991 to 1996, sexual harassment complaints filed with the 
EEOC more than doubled.'^'' 
The impact of this heightened awareness can be seen in the 1991 Civil 
Rights Act, which for the first time made the Congress subject to 
antidiscrimination (and anti harassment) regulations. More recently, in 1995. 
W'hen several former staff members of Senator Bob Packwood accused him of 
sexual harassment, the charges were extensively investigated.'^'' and senator 
Packwood ultimately resigned from office. 
In addition to including Congress with its reach, the 1991 Civil Rights 
Act also authorized punitive damage awards against harassers, and emplo\ ers 
who tolerate harassment. This means that juries can now award damages in 
excess of what is necessary to compensate the plaintiff in order to punish the 
defendant and to discourage similar behavior. Since punitive damages have 
become available, \\xvy awards have escalated dramatically. A particularly 
notable verdict of $7.1 million (applying California state law) was awarded 
against the second largest law firm in the world - Baker & McKenzie- for 
ignoring the complaints of a secretary who had been employed by the law 
'^  Rubin, B.M, Ouster of top execs raises sexual harassment issue to new level, Chicago Tribune, 
April 9, 1995 
'"^  Neubome, I 
' ' Kelly, E, E 
Service, September 8, 1995 
'' e e, E, Sex harassment suits soar, USA Today, p A-1, May 3, 1996 
thics Committee says court fight, scope dragged out Packwood probe, Gannett News 
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no 
firm less than 2 months. Although the judge m the case subsequently 
reduced the award by half, the verdict nonetheless underscores the seriousness 
with which juries approach the issue of sexual harassment.^^ 
While awareness of sexual harassment has increased, so has confusion 
over its legal implications. Most people understand why the secretary at Baker 
& McKenizie was offended when her boss touched her breast, put M&M 
candies in the pocket of her blouse, then pulled her anns back and said, "let's 
see which [breast] is bigger". "'^  However, many people remain confused over 
how courts and juries analyze those acts. Could the secretary have sued if the 
harasser were not her boss? Could she have won if he had not touched her? Is 
every offensive act grounds for a lawsuit? This chapter will address these 
questions by explaining the circumstances and the behaviors to which sex 
discrimination laws apply. In the process, this chapter will explore how the 
public understanding of discrimination contin\j^^p::C^ft%i^^^*^ shaped by 
those laws. f^.r-r-^ ^'^<^ } 
Federal Legislation'"' ^^K"" ^ ° A 
The first federal statute designed to f^i^d^fge^^^ttfiiniination was the 
Equal Pay Act of 1963, which prohibits employers from paying men and 
women differently for performing the same work. Proof of discrimination 
under the Equal Pay Act focuses on whether the plaintiff (i.e. the person 
initiating the lawsuit) and her male comparables really are doing the same 
jobs and, if so, whether there is a legitimate explanation for the difference in 
pay. This legislation, limited to the issue of pay equality for men and women 
performing the same job, was son eclipsed by the 1964 Civil Rights act.'"^ 
Hartstein B. A, Weeks v.Baker & McKenizie: A Potential "blueprint" for sexual harassment 
litigation. Employee Relations Law Journal, 20 (4) 1995 
Lynne A. Wurzburg and Robert H. Klonoff, 'Legal Approaches to Sex Discrimination' in 
Discrimination Against Women: Prevalence, Consequences, Remedies , Hope Landrine, Elizabeth A. 
Klonoff (Eds), Sage Publications, California 1997 
""^  Boenninghausen M, $7.2 million secretary, The American Lawyer , p 76, October 1994 
Sex discrimination in employment is addressed in federal statutes, their slate and local 
counterparts, and the judicial decisions that interpret those laws. In the interest of brevity, this chapter 
focuses on federal rather than state law. 
" The Civil Rights Act of 1964 prohibits discrimination in public accommodations, public facilities, 
public education, federally as sited programs, employment, and voting. The seventh section of the 
law, referred to as Title Vll, concerns discrimination in employment. 
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Unlike the Equal Pay Act, the 1964 Civil Rights Act - as originally drafted ~ 
was directed not at sex discrimination, but at racial, ethnic, and religious 
discrimination. The prohibition of sex discrimination in employment emerged 
in an amendment designed to kill the legislation. Despite the controversial 
addition, the bill passed overu'helmingly.'"^ 
Far broader in scope than the Equal Pay Act, Title VII of the Civil 
Rights Act prohibits employers from basing any employment decisions on an 
employee's sex.'"'* Under Title VII, an employer must refrain not only from 
discriminating against women in pay but also in decisions about hiring, firing. 
promotion, and any other area that might be considered a term or condition of 
work. There are several exceptions to the statute's application, the most 
interesting for purposes of sex discrimination being the bona fide 
occupational qualification (BFOQ) exception. The BFOQ exception allows 
employers to hire employees on the basis of sex where that trait is a ''bona 
fide occupational qualification reasonably necessary to the normal operation 
of that particular business or enterprises.'" For example, because the normal 
operation of a movie studio requires character portrayals to be credible, hiring 
women to portray female characters and men to portray male characters is 
lav/ful. ^ The application of this exception is discussed more fulK in the next 
section. 
The 1964 Civil Rights Act also established the EEOC. the agenc\ 
charged with enforcing Title VII. No claim of discrimination under Title VII 
can be brought in court until the EEOC has had an opportunity to investigate 
the charge. The agency receives complaints of discrimination, investigates the 
complaints, and determines whether there is cause to believe that 
discrimination occurred. Where the agency finds such cause, it can sue on 
'° ' See Legislative History of Titles VII and XI of Civil Rights Act of 1964, U.S. Equal Employment 
Opportunity Rights Commission at 11, 3213-3232. 
'"* Civil Rights Act of 1964 ( 2000e-2 [a]) 
'°^ EEOC Guidelines on Sex Discrimination, 29 C.F.R, 1604.2 (A) 1990 
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behalf of the charging party in federal court. Because the EEOC can litigate 
only a limited number of cases each year, however, it cannot sue, as a 
practical matter, on behalf of all parties for whom it finds cause to believe 
discrimination occurred. When the agency declines to sue on behalf of such a 
party, or when the agency finds no cause to believe that the charging partx 
was discriminated against, the charging party can still hire her or his own 
lawyer and file suit in federal court. 
In 1978, Congress amended Thle VII so that the definition of sex 
discrimination now includes discrimination on the basis of pregnane}, 
childbirth, or related medical conditions.'^'' Women experiencing any of those 
conditions must be treated as people suffering from comparably disabling 
conditions. In other words, the law requires that an employer treat a woman 
disabled by pregnancy or childbirth as generously as her or she would treat a 
man disabled by a heart attack. To the extent that the employer makes medical 
insurance and disability leave available to one, the employer must make it 
available to the other. 
In 1991, Title VII was further amended to make jury trials available 
and to expand the types of damages for which plaintiffs can suc.'"^ Before 
1991, successful plaintiffs suing under Title VII cold only recover back pa\ 
for up to 2 years before they filed their charge, and that amount would be 
reduced by whateSver money they earned or could have earned with 
reasonable diligence in that time. Successful plaintiffs also might have been 
awarded litigafion costs and attorney's fees, at the court's discretion. Since 
the 1991 amendment, plaintiffs who prove a claim of intentional 
"*'' The Pregnancy Discrimination Act of 1978 amended Title Vii. The amendment responded to a 
1976 Supreme Court decision {General Electric Co. V. Gilbert), holding that pregnancy was not 
equated with gender and therefore an employer did not discriminate on the basis of gender when it 
provided employees with disability benefits for all monoccupational disabilities except those arising 
from pregnancy. 
" '^ Courts offer plaintiffs two types of remedies: ordering the defendant to do something or to refrain 
from doing something and requiring the defendant to pay money to the plaintiff 
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discrimination may receive a monetary award to compensate them Ibr 
emotional pain, suffering, inconvenience, mental anguish, loss of enjoyment 
of life, and other no financial losses, as well as for future financial losses and 
back pay. If plaintiffs suing under Title VII further prove that their employer 
engaged in discrimination with malice or with reckless indifference to their 
rights, they may also recover punitive damages. The total amounts of 
compensatory and punitive damages recoverable are capped by the statute at a 
maximum $ 300,000 per plaintiff, with smaller caps established for smaller 
1 OS 
employers. 
It should be noted that federal legislation is not the only protection for 
victims of sex discrimination; state court decisions have created common law 
rights and remedies for many of the consequences of discrimination. PlainlitTs 
can sue in state court, where appropriate, for infliction of emotional distress. 
interference with employment contracts, and wrongful discharge in violation 
of public policy. Such cases based in state common law (that is, law derived 
from court decisions rather tan from legislation) avoid the statutory caps on 
damages imposed by the 1991 amendment to Title Vll and the requirement 
that the emplo\ ee first file her claim with EEOC. 
Judicial Decisions 
The word discriminate is often equated with hate, disdain, and 
assumptions about the inherent superiority of one group over another. And 
discrimination against women in the workplace has often been based on 
misogyny and on preconceived ideas about women's strength, intelligence, 
and abilities. But must an employer be motivated by a negative view of 
women in order to discriminate? Do only misogynists discriminate against 
women? The answer from the courts is a resounding no. 
'°^ The $ 300,000 cap applies only to cases brought under the federal antidiscrimination law. 
See Posner (1989) for a brief survey of the main motivations, economically rational and otherwise, 
that can underlie sex discrimination. 
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Courts recognize two basic categories of employment discrimination. 
Discrimination of the first type involves an employer's intentional choice to 
treat women less favourably than men. This intentional type of discrimination 
is called disparate treatment. As the U.S. Supreme Court has noted in 
Teamsters v. United States, 1977, it is "the most obvious evil Congress had in 
mind when it enacted Title VIP. Discrimination of the second type - known 
as disparate impact - occuts when an employer, without any intension of 
disfavoring women, maintains policies and practices that fall more harshly on 
women than on men. This type of discrimination can be understood as the 
unintended consequences of a policy that appears to be sex neutral on its face. 
Examples of each type of discrimination follow. 
Incidence of Discriminations 
When Title VII was enacted, airlines generally limited flight attendant 
positions to single women. This policy discriminated in hiring against all men 
and against married women. When a male applicant challenged the legality of 
such a policy at Pan Am, the airline asserted that the policy was justified b\ 
the fact that most women are better than most men at soothing passengers in 
flight and by the fact that customers preferred female flight attendants. A 
federal appeals court rejected both rafionales, holding that Pan Am could not 
exclude all males just because most males might not perform the job 
adequately. Furthermore, the held that customers' expectations and 
preferences could not jusfify sex discriminafion, noting that "indeed, it was to 
a large extent, these very prejudices the Act was meant to overcome". 
Similarly, a female flight attendant at United Air-Lines challenged the 
non-marriage rule when she was fired after she married. At that time. United 
employed male flight attendants and did not require them to remain single. A 
no Diazv. Pan American World Airways, 1971 
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federal appeals court held that it was "clear that United had contravened jTitle 
VII] by applying one standard for men and one for women"."' 
It is rare now to see such a transparent case of disparate treatment, lew 
employers maintain separate policies fro men and women. Therefore, proving 
that an employer intended to treat men and women different!} l)'pieall> 
requires showing that the employer applied the same policy in a different 
manner to men and to women. 
I 1 T 
The case of Linda Stukey , an applicant for a teaching position at the 
Air force Institute of Technology (ACFIT), is illustrative. Ms. Stukey claimed 
that the Air Force refused to select her for one of two open teaching positions 
because she was a woman. Ms. Stukey had no "direct evidence" (as opposed 
to circumstantial evidence) to prove her claim, such as an admission b\ 
school officials that they imposed higher standards on women."' She had to 
show that, in fact, AFIT imposed different hiring standards on female 
applicants and therefore the reasons AFIT gave for denying her the job should 
not be believed. 
Ms. Stukey showed that the school unfairly suppressed female 
applicants' scores for teaching experience, veterans' preference points, and 
mock teaching sessions. Furthermore, before and during her interview, 
members of the selection committee asked Ms. Stukey improper questions 
about her divorce, her child care arrangements, and her ability to work and 
travel with men. No such questions were directed at male applicants. The trial 
court concluded that AFIT faculty members simply did not want female 
colleagues and that the reasons AFIT had given for not hiring Ms. Stukey 
were not true but were a pretext for sex discrimination. 
^^^ Sprogis V. United Air Lines, 1971 
' '- Stukey v. United States A ir force, 1992 
"^ "Direct evidence" of discrimination demonstrates the employer's bias, usually through the 
employer's own words orpolicies. As courts have observed, "Direct evidence of intentional 
discrimination is hard to come by" {Ang v. proctor & Gamble Co., 1991). 
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A more subtle form of disparate treatment arises when an employer 
disfavors women who do not meet the employer's vision of how women 
should look and behave. In one widely publicized case that was ultimately 
heard by the U.S. Supreme Court' ''*, a female accountant at Price Waterhouse 
demonstrated that she was not advanced to partnership because of "Sex 
stereotyping." Partners at Price Waterhouse stated in the accountant's 
evaluations that she was "macho" and that she "overcompensated for being a 
woman." She was counseled that she would improve her chances of making 
partner if she walked, talked, and dressed more femininely, and she was even 
advised to wear makeup and style her hair. The Supreme Court took these 
comments as "clear signs that some of the partners reacted negatively to the 
accountant's personality because she was a woman.'" The Court reasoned that-
We are beyond the day when an employer could evaluate 
employees by assuming or insisting that they matched the 
stereotype associated with their group.. 
An employer who objects to aggressiveness in women but whose 
positions require this trait places women in an intolerable and impermissible 
catch 22: out of a job of they behave aggressively and out of a job if they do 
not. Title VII lifts women out of this bind. 
It should be noted that employers can impose some sex stereo types on 
their employees, if they do so even handedly. For example, in the 1970s, men 
challenged dress codes that allowed women to wear their hair at an)' length 
while requiring men to wear short hair. Despite the EEOC's opposition to 
these grooming codes, the courts held that slight differences in appearance 
requirements for male and female employees did not offend Title VII if the 
requirements were part of a reasonable personal grooming code applied to 
male and female employees."^ The Price Waterhouse v. Hopkins case in 
unlike the grooming cases, however, in that the company did not suggest that 
"" Price Waterhouse v. Hopkins, 1989 
See, for example Willingham v. Macon Telegraph Publishing Co., 1973: "Hair length is not 
immutable and ... enjoys no constitutional protection." 
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the accountant violated any grooming code. Ratlier, the partners resorted to 
criticizing the accountant's appearance as a reflection of her aggressive 
personality. 
The Price Waterhouse decision implicitly invited the courts to 
reexamine gender roles and to rethink the question of what it means "to 
discriminate because of sex." Because the Supreme Court recognized that 
•'masculine" qualities, such as aggressiveness, can distinguish one woman 
from another, some commentators have argued that the law's focus on 
biological sex is inappropriate and that the law should focus instead on 
discrimination based on masculinity or feminist.'"' Although no court has 
adopted such a reformulation of the law, courts have recognized that the 
rights protected the Title VII do not always fit neatly into a '"male versus 
female" model. "'^  
An Exception to the Prohibition on Disparate Treatment : Examples of 
Sex as a Bona Fide Occupational Qualification (BFOQ) 
The law allows that in some rare circumstances, a job applicant's sex 
can be a legitimate reason not to hire someone that is, belonging to the 
required sex is a BFOQ. Diane Rawlinson's experience as an applicant with 
the Alabama prison system demonstrates how the BFOQ exception to f itlc 
VII applies. 
The Alabama prison system required that guards impositions requiring 
continual close physical proximity to inmates be of the same gender as those 
inmates. The rule had the effect of excluding female applicants from about 
75% of the guard jobs in the Alabama prison system, l^hus the gender 
requirement explicitly discriminated against women. Nevertheless, the 
Supreme Court upheld the validity of the gender requirement in that case."''' 
Franke K. M, The central mistake of sex discrimination law: The desegregation of sex from 
gender, University of Pennsylvania Law Review, Vol. 144 (1) p. 1, 1995 
See Torres v. National Precision Blanking (1996) for a discussion of the lack of legislative 
guidance on the question of same sex harassment. 
"* Dothardv. Rawlinson, 1977 
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In support of its decision, the Court cited evidence that the maximum 
security male penitentiaries in Alabama were exceptionally disorganized and 
therefore dangerous. The penitentiaries failed to segregate sex offenders. 
which, according to Diane Rawlinson's own expert, made it unwise to use 
women as guards. There was a history of attacks on women visiting the 
prison, and the general level of violence made the prison, in the Court's 
words, "peculiarly inhospitable to human beings of whatever scx""."'^  Ihc 
Court acknowledged that "in the usual case, the argument thai a particular job 
is too dangerous for women may appropriately be met by the rejoinder that it 
is the purpose of Title VII to allow the individual woman to make that choice 
for herself. Nonetheless, the Court found that in the prison system in 
Alabama, which lacked the controls founding •"normal, relatively stable 
maximum security prison", the likelihood that Diane Rawlinson would be 
assaulted because she was a woman posed a threat to control of the prison and 
undermined her ability to provide security. So. under those exceptional 
circumstances, the requirement that guards be male was a BFOQ. 
The decision in Diane Rawlinson's case has been limited by its unusual 
facts. Attempts to exclude women from jobs guarding male prisoners ha\ c 
failed when the employer's concern was not the safe operation of the prison, 
but protecting inmate privacy. In those circumstances, courts have held that 
by adjusting guards' work assignments, prisons could accommodate inmate 
privacy without excluding women guards.'^° On the other hand, male guards 
have been excluded from women's prison where the prison's state mandated 
goal of rehabilitating inmates was compromised by their presence. For 
example, in Torres v. Wisconsin department of Health & social Services 
(1988-1989), the superintendent of a female maximum - security prison made 
a professional judgment that the prisoner's rehabilitation would be better 
'^11 ibid 
See Hardin v. Stynchcomb (1982) and cases cited therein. 
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fostered by living in an environment "Free from the presence of males in 
position of authority". The decision was based on the superintendent's 
expertise, her experience with female prisoners, and on the fact that 60% of 
the inmates in the prison had been physically and sexually abused by males. 
The federal appeal court reviewing that decision ultimately held that empirical 
research validating the superintendent's theory was not necessary to uphold it 
when such research was unavailable and when other penologists considered 
the program to be a reasonable approach. 
More recently, the Supreme Court ended the debate over the 
controversial application of the BFOQ defense in the form of fetal protection 
policies. Employers had prohibited pregnant women or women of child-
bearing age from occupying jobs that were potentially hazardous to a fetus.'^' 
The Supreme Court ended that trend, holding that such prohibitions explicitly 
discriminate against women on the basis of their sex. The Court stated that 
the only justification for such a policy would lie in an employer's ability to 
show that pregnancy actually interferes with the employee's ability to do the 
job. Only under those circumstances would being male (or female and 
infertile) be a BFOQ for such a job. 
Examples of Disparate Impact and Bona Fide Occupational 
Qualifications 
In contrast to disparate treatment cases, in which an employer intends 
to discriminate and makes decisions accordingly, in disparate impact cases, an 
employer may not intend to discriminate against women at all. Yet the 
employer maintains hiring or other policies that disproportionately exclude 
women from the workplace. In those circumstances, the employer's policies 
'-' See, for example, Wright v. Olin Corp. (1982), excluding all fertile women from jobs that would 
expose them to chemicals potentially harmful to a fetus; Hayes v. Shelby Memorial Hospital {\9M). 
removing a pregnant x-ray technician to protect her "fetus from potentially harmful radiation and to 
protect the hospital's finances from potential litigation." 
'" Auto workers v. Johnson Controls, 1991 
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will be considered unlawful unless they are justified by a business necessit} 
and there is no less discriminatory alternative policy available.'"' 
For example, in Dothard v. Rawlinson, described above. Dicnie 
Rawlinson's application for a job as an Alabama prison guard \\as rcjcclcd 
because she did not meet the job's minimum - weight requirement o\^ 120 
pounds. The job also required that applicants be between 5 feet 2 inches and 6 
feet 10 inches tall. Those requirements, taken together, would exclude 
41.13% of the U.S. adult female population, while excluding less than 1% of 
the U.S. adult male population. The job requirements, thcrclbrc. had ;i 
disparate impact on women applicants. The employer argued that the height 
and weight requirements were job related, because they related to ph\ sical 
strength, which was necessary to the job. Rejecting that reasoning, the 
Supreme Court observed that if the job really required strength, then thc 
prison should use a test that measured strength directly. Thus the Court held 
that the height and weight requirements for the guard position were 
discriminatory. 
Discrimination and Potential for Harassment 
A trial court first recognized that sexual harassment violates Title VI1 
in 1976, in the case of Willams v. Saxbe. Diane Williams alleged that after she 
rejected her supervisor's sexual overtures, he gave her unwarranted 
reprimands, refused to communicate with her on necessary work matters, and 
eventually fired her. The court rejected the employer's argument that this 
conduct could not be discrimination on the basis of sex because either gender 
can be harassed. Instead, the court stated that "the conduct of the plaintiffs 
supervisor created an artificial barrier to employment which was placed 
before one gender and not the other, despite the fact that both genders were 
similarly situated". The court therefore found that Ms. Williams had 
established a claim of sex discrimination under Title VII. 
'^ ^ see Albemarle Paper co. v. Moody, 1975; Griggs v. Duke Power Co., 1971 
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Four years later, the EEOC (1990), 11 [a]) issued guidelines that stated 
clearly that sexual harassment is a violation of Title VII. Furthermore, the 
guidelines adopted definitions for two different kinds of sexual harassment 
that had emerged through the courts' decisions; quid pro quo ("something for 
something", here, an employer's demand for sexual favors in exchange for a 
work-related favor) and hostile environments. 
The guidelines define quid pro quo sexual harassment as occurring in 
two situations. First, when submission to unwelcome sexual advances, or 
requests for sexual favors, or other verbal or physical conduct of a sexual 
nature is made either explicitly or implicitly a tremor condition of an 
individual's employment. Second, when submission to or rejection of the 
above conduct is used as the basis for employment decisions. In either case, 
the harasser uses his power over the victim's employment to try to extort 
submission. Thus quid pro quo harassment can only occur between a superior 
of and a subordinate. 
The EEOC Guidelines (1990) define hostile environment harassment 
as unwelcome sexual conduct, as described above . that "has the purpose or 
effect of unreasonably interfering with an individual's work performance or 
creating an intimidating, hostile, or offensive working environment" (11 |a]). 
Unlike quid pro quo claims, hosfile environment claims can be based on the 
conduct of coworkers as well as superiors. In a hostile environment claim. 
there need not be any request for sexual favors or any adverse employment 
acfion taken against the employee; the theory is that just being subject to that 
environment has a negative effect on the employee. The right protected is the 
"right to work in an environment free from discriminatory intimidation, 
ridicule, and insult". In its 1986 decision in Meritor Savings Bank case, the 
U.S. Supreme court established unequivocally that hostile environment claims 
Meritor Savings Bank V. Vinson, 1986 
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are valid causes of action under Title VII and clarified the nature of the 
wrong. Mechell Vinson, a new teller at Meritor Savings Bank, was asked out 
to dinner by a bank vice president. Throughout her training period. Ms. 
Vinson had felt that the vice president treated her in a fatherly way. but at 
dinner that night, he asked her to go to a motel to have sex. At fust she 
refused, but out of fear of losing her job, she eventually agreed. Ms. Vinson 
testified that over the next 3 years of her employment at the bank, she had 
intercourse with the vice president between 40 and 50 times: that t he fondled 
her in front of other bank employees, exposed himself to her, followed her 
into the restroom when she went there alone, made sexual demands on her. 
usually at the branch, and forcibly raped her on several occasions. The bank 
vice president denied ever having had a sexual relationship with Ms. Vinson. 
Without resolving the conflict in the testimony, the trial court found 
that Ms. Vinson could not have been sexually harassed by the vice president, 
even if her version of the facts were true, because the alleged sexual 
relationship was voluntary and had nothing to do with her continued 
employment or advancement at the bank.'"' The court of appeals reversed the 
decision , and the U.S. Supreme Court affirmed the re\ersal. with two 
significant clarifications. 
First, the Court stated that in a hostile environment claim, there is no 
need to prove economic detriment; the plaintiff need not be tired, demoted, or 
unfairly compensated in order to suffer a detriment from discrimination. As in 
racial harassment cases, the plaintiff are wronged by being forced to work in 
an environment "polluted with discrimination."'"^ To rise to the level of 
hostile environment harassment, the conduct must be "sufficiently severe or 
pervasive to 'alter the conditions of the [the victim's] employment and create 
'-' Ms. Vinson worked at the bank for 4 years, and it was ''undisputed that her advancement there was 
based on merit alone". She was discharged for excessive use of leave after taking sick leave for over 
a month. 
'-^ Vinson V. Taylor, 1985 
^'^ Meritor Savings Bank V. Vinson, (quoting Rogers v. EEOC, 1971). 
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an abusive working environment'".'^^ Nothing that the abuse to which Ms. 
Vinson was subject was not only pervasive but criminal in nature, the Court 
found that her allegations were sufficient to state a claim for sexual 
harassment. 
Next, the Court turned to the question of the plaintiffs voluntary 
participation in the sexual relationship. Nothing that the "gravamen of any 
sexual harassment claim is that the alleged sexual advances were 
"unwelcome"' (citing the EEOC Guidelines, 1985, 11 [a], the Court found 
that "voluntaries," in the sense of lack of physical coercion, is no defense to a 
claim of sexual harassment. Sexual conduct can be unwelcome even if the 
plaintiff gives her consent or voluntarily participates in the conduct, once 
solicited. Nonetheless, because the plaintiffs attitude toward the solicitation 
is relevant, evidence about Ms. Vinson's sexually provocative speech or dress 
became relevant to the inquiry on unwelcomeness. For this reason, the 
Supreme Court reversed the Court of Appeals' conclusion that evidence 
submitted about Ms. Vinson's "dress and personal fantasies" was 
irrelevant.'^^ 
The Mentor Savings Bank decision left unanswered several questions 
about hostile environment claims. For example, if a woman is subject to a 
hostile environment and neither suffers economic harm (which Meritor 
established is not necessary) nor manifests psychological injury, does she 
have a claim under Title VII? For example, Teresa Harris took a job as a 
rental manager at a forklift company, where she worked for more than 2 years 
under Charles Hardy, the company's president. During that time, he 
continually directed sex-based derogatory comments at Ms. Harris, such as 
calling her a "dumb ass woman," saying that the company needed "a man as 
the rental manager," and suggesting that Ms. Harris had offered a client sex to 
'-* Henson v. Dundee, 1982 
'"' See Federal Rule of Evidence 412, as amended by The Omnibus Crime Control Act of 1994. 
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secure an account. " Hardy also engaged in what he described as Jokes, such 
as throwing objects on the ground in front of Harris and other women 
employees, asking the women to pick the objects up. and then commenting on 
their attire. Although the other women at the company thought Hardy was Just 
a Joker, Teresa Harries experienced anxiety and strain in her famil) 
relationships and began drinking heavily. Eventually, she quite the Job and 
sued the company. 
The trial court called it a close case, finding that Hardy was a vulgar 
man, but that the level of sexual hostility in the office was not "so severe as to 
be expected to seriously affect the plaintiffs psychological well being".''' 
Therefore, the plaimiff did not establish a hostile environment claim. The 
decision was affirmed without an opinion by the appellate court, but the U.S. 
Supreme Court unanimously reversed, declaring that Title VII does not 
require a showing of psychological injury to make out a claim of hostile 
environment sexual harassment. 
Instead, the Supreme Court established a test that is both objective and 
subjective. Objectively, the work environment must "reasonably be 
perceived... as hostile or abusive' subjectively; the plainfiff must percci vc 
the environment as such. In other words, if the plaintiff actually is not 
bothered by the environment, then she has no claim. Thus the court must 
judge whether the plaintiff welcomed the sexual advanced or off-color Jokes. 
The inquiry requires a subjective examination of the plaintiffs behavior vis-a-
vis the alleged harasser.'^'^ 
'"" Harris v. Forklift Systems, Inc, 1991 
'^' ibid 
' " See Ellison v. Brady, 1991, Radtke v. Everett, 1993, and Lipseii v. University of Puerto Rico, 1988. 
arguing that the fact finder must consider the perspective of each gender on the particular facts of the 
case. 
'^ ^ In light of the test established in the U.S. Supreme Court's decision in her case, Ms. Harris's claim 
was sent back to the trial court for further fact finding. 
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For example, objectively it might be hard to imagine that a court would 
even ask whether a civilian jailer in a sheriffs office welcomed the following 
conduct: 
Plaintiff contends that she was handcuffed to the drunk tank 
and sally port doors, that she was subjected to suggestive 
remarks..., that conversations often centered around oral sex, 
that she was physically hit and punched in the kidneys, that 
her head was grabbed and forcefully placed in members" laps, 
and that she was the subject of lewd jokes and remarks. She 
testified that she had chairs pulled out from under her, a cattle 
prod with an electrical shock was placed between her legs, and 
that they frequently tickled her. She was placed in a laundry 
basket, handcuffed inside an elevator, handcuffed to the toilet 
and her face pushed into the watter, and maced {Reed v. 
Shepard, 1991, quoting the unpublished opinion of the U.S. 
District Court for the Southern District of Indiana, Mav 25. 
1990). 
Although the court found that this conduct was, by any objective 
standard, repulsive, it was not so to the plaintiff "She' not only experienced 
this depravity with amazing resilience, but she also relished reciprocating in 
kind"".'"''^  Testimony from many witnesses painted a picture of the plaintiff as 
not merely a participant, but an instigator in the sexual horseplay.''' 
Affirming the lower court's decision that this plaintiff was not sexually 
harassed, the court of appeals stated that the evidence that the plaintiff 
welcomed the activity was fatal to her claim. 
Not every plaintiff who engages in sexual horseplay loses her ability to 
claim harassment, however. In Zorn v. Helene Curtis, Inc. (1995). the plaintiff 
admitted that she had written a flattering note to a male colleague:'"'^' she had 
kissed the shirt collar of another colleague, leaving a lipstick mark; she had 
passed raspberries and whipped cream from her mouth to that of a colleagues: 
and when slightly intoxicated and trying "to be one of the busy." she had 
134 Reedv. Shepard, 1991 
''' ibid 
'^ * The plaintiffs note to her colleague read, "Roses are red, violets are blue, you are 35 and a real 
stud too." 
(Bac^rouTuCoftfie Jinti-Temale Menace in India andjimerica 71 
grabbed a colleague's pants near the crotch. Yet when the employer cited her 
behavior as "the only conduct of an arguably sexual nature,'" the Court 
refused to accept the defendant's implication that the plaintiff had welcomed 
the sexual overtures of which she had complained. Such overtures included 
continual remarks from three male colleagues on such topics as female 
anatomy, the plaintiffs body, and how the plaintiff could make herself look 
sexier, as well as discussion s of sexual fantasies about particular female 
employees, references to women as "sluts" or "bitches," and inquiries as to 
whether the plaintiff had sex with anyone other than her husband. The court 
observed that the plaintiffs resentment of her treatment at the hands of her 
male supervisor was clear; there could be no comparison between her conduct 
and the "constant sexual banter, vulgarity, and insults reaped upon her by her 
male cohorts". 
The courts presently are wrestling with the question of what to do 
when employees complain of sexual banter, vulgarity, and insults heaped 
upon them by colleagues of the same sex. Recently, one court stated that a 
male supervisor's harassment of a male subordinate could not present a claim 
under Title VII, even if the harassment had sexual overtones.'" Yet another 
court has held that such same - sex harassment will not give rise to a hostile 
environment claim when the people involved are heterosexuals but will give 
rise to such a claim when the perpetrator of the harassment is a 
homosexual. And yet another court held that a heterosexual male harassed 
by heterosexual males can state a hostile environment claim under Title 
VII.'^^ Resolving this issue will ultimately require guidance from the U.S. 
Supreme Court. 
(Garcia v. ELF Atochein N.A.M, 1994, See also Oncale v.Sundowner Offshore Services, 1996. 
Compare Hopkins v. Baltimore Gas & Elec.Co., 1996, see also Wringhtson v. Pizza Hut of 
America, Inc., 1996, a heterosexual male harassed by his homosexual male supervisor and five 
coworkers had a valid claim under Title VII. 
' " Quick V. Donaldson Cp, Inc., 1996 
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Emerging Issues in Sexual Harassment Law 
The increase in sexual harassment cases filed reflects more than 
women's increased willingness to confonn harassment. To some extent, the 
numbers reflect the fact that women are making inroads into blue-collar jobs 
where they have not worked historically, and they are experiencing resistance 
- in the forni of sexual harassment - from male colleagues.''*" An auto 
manufacturing plant is the subject of the largest sexual harassment suit in the 
EEOC's history,'"" and the Army is investigating allegations of sexual 
harassment in its most egregious forms.'""^ 
Nonetheless, the increase in sexual harassment and discrimination 
claims filed is also attributable in part to tendencies in American society to 
resort to litigation quickly and to seek an expansion of legally protected 
rights, /the greater popular awareness of sexual harassment law since 1991 -
in particular, the rise of hostile environment litigation - means that women 
are more inclined than ever to litigator harassment claims. 
Several appellate courts have suggested that trial judges, juries, and 
plaintiffs are going too far, that the law of sexual harassment is being used for 
more than its intended purpose. In the case of Baskerville v. Cidligan 
International Co. (1995), the court observed that "the concept of sexual 
harassment is designed to protect working women from the kind of male 
attentions that can make the workplace hellish for women... It is not designed 
to purge the workplace of vulgarity.'^^ The court observed thai a "merely 
'^ ° According to a USA Today analysis of 15,691 sexual harassment complaints tiled with the EEOC 
in 1995, larger numbers of complaints were generated in predominantly male industries such as 
mining, construction, transportation, and manufacturing than in service industries, where women 
have a longer historical presence. 
' ' The EEOC alleges that between 300 and 500 women may have been harassed since the Mitsubishi 
Motor Manufacturing plant opened in 1988 in Normal, Illinois, Allegations run the gamut from 
obscene graffiti to physical assault and group threats of rape. 
''*' Killian M, Shalikashvili calls sex scandal a tragedy, Chicago Tribune, p. 3, November 12 1996 
'•"^  In this case, the plaintiff sued over nine comments that her boss made in the course of 7 months, 
most of which were no more crude than calling the plaintiff "pretty girl," As soon as the plaintiff 
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unpleasant working environment," even one that includes "occasional vulgar 
banter, tinged with sexual innuendo," will not support a claim of hostile 
environment sexual harassment. Similarly, in DeAngelis v. El Paso A4unicipal 
Police Officers Association (1995), the court commented that the statutor\ 
ban on sexual harassment ''cannot remedy every tasteless joke or groundless 
rumor that confronts women in the workplace," '* The court warned against 
juries' relaxing the legal standard for sexual harassment whenc\cr there is 
some evidence of offensive conduct. 
A hostile environment claim embodies a series of criteria that express 
extremely insensitive conduct against women, conduct so egregious as to alter 
the conditions of employment and destroy their equal's opportunity in the 
workplace. Any lesser standard of liability, couched in terms of conduct thai 
sporadically wounds or offends but does not hinder a female employee's 
perfonnance, would not serve the goal of equality. In fact, a less onerous 
standard of liability would attempt to insulate women from everyday insults 
as if they remained models of Victorian reticence. 
In addition, research shows that juries may be moderating their verdicts 
in employment discrimination cases generally, voting more frequently in 
favor of defendants, keeping compensatory damages in line with the 
plaintiffs lost earnings, and starting a trend toward decreasing punitive 
damage awards.'"* Plaintiff recovery rates in wrongful termination cases have 
dropped from 67% in 1988 to 48% in 1994. Nevertheless, plaintiff recover) 
rates for sexual harassment and sex based discrimination averaged 53% and 
complained to the human resource department, her boss was disciplined and the comments stopped. 
Based on that evidence, the court of Appeals reversed the jury's award to the plaintiff. 
In this case, a police department's first woman sergeant sued under a hostile environment theory 
when she was satirized by an anonymous columnist writing in the newsletter published by the police 
offices' association. Despite the misogynistic tone of the columns, the court held that printed 
derogatory references to the sergeant in the course of 2 14 years was not conduct severe or pervasive 
enough to create a hostile environment. 
'''^  Jury Verdict Research, Tips to Tackle Wrongful Termination, LRP Publications, Horsham, PA 
1996 
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48% respectively, from 1988 to 1995, on par with age discrimination claims 
(54% success rate) and race discrimination claims (47% success rate). 
Following the surge of public interest in sexual harassment, there is 
some wariness over how sexual harassment lawsuits - particular!}-, hostile 
environment claims - will affect workplace discourse. The fact that hostile 
environment claims turn on subjective evaluations - by both plaintiffs and 
courts - raises concerns that the hostile environment claim has become the 
recourse of the think skinned and the weapon of the '"politicalh correct."" 
Commentators cite examples from the far end of the subjective spectrum to 
argue that sexual harassment laws have become a means of violating the First 
Amendment right to free speech by banning words and pictures in the 
workplace.'"^^ Such examples include the 1992 decision of Pennsylvania State 
University officials to remove a reproduction of The Nude Maja by Francisco 
de Goya after a teacher asserted that it made female students uncomfortable 
and embarrassed her.''^'' Also cited is the 1993 decision by University of 
Nebraska officials to order a graduate student teaching assistant to remove the 
photograph of his wife which he kept on his desk. In the photo, his wife was 
clad in a bathing suit. The officials feh that the photo created a hostile 
en\ironment for students, faculty, and staff''^ ^ 
As the court deciding the DeAngelis v. El Paso Municipal Police 
Officers Association (1995) case observed, some applications of Title VII 
may violate the First Amendment. By prohibiting people from harassing 
others verbally. Title VII does regulate speech. To the extent that the 
prohibition focuses on verbal conduct''*^ rather than conversable expression o^ 
ideas, Title VII does not appear to raise First Amendment issues. Yet 
The First Amendment of the Constitution generally prohibits the government from regulating 
speech on the basis of its content, that is, on the basis of the ideas expressed. 
'''^  Neil A, Where to draw the line between pom and rights, The Indianapolis Star, January 28, 1995 
'^ ^ It should be noted that the cited decisions were made by universities, not the EEOC or the courts, 
'•" An example of verbal conduct would be proposition by a supervisor to a subordinate, suggesting 
that the subordinate exchange sexual favors for continued employment. 
(Bac^rouru[oftfie ^ nti-Temak Menace in India and America 75 
sometimes Title VII's prohibition can amount to regulating speech solely on 
the basis of the ideas expressed. As the DeAngelis court observed, these 
constitutional issues have not yet been resolved: 
Where pure expression is involved... when Title VII is 
applied to sexual harassment claims found solely on verbal 
insults, pictorial or literary matte, the statute imposes content 
based, viewpoint - discriminatory restrictions on speech. 
Whether such applications of Title VII are necessarily 
unconstitutional has not yet been fully explored. 
Thus, when an anonymous columnist in the Deangelis case expressed 
his opinion that female police officers were not suited to patrol dul\-. he was 
exercising his First Amendment right to free speech. I'hc courts haxe not yet 
resolved whether Sergeant DeAngelis's right to work in an environment "free 
from discriminatory intimidation, ridicule, and insults" trumps the columnist's 
right to express his opinion.'^" 
In the more than four decades following the passage of the Civil Rights 
Act of 1964, the public and the courts have widened their understanding of 
sex discrimination. Concepts such as sexual harassment and hostile 
environment are now basic to the public's understanding of sex 
discrimination. With an expanded list of wrongs prohibited by litle VII. 
discussion turns to a refinement of rights. 
Courts have begun defining limits to the rights created by Title 11. 
particularly, the right to work in an environment free from discriminatory 
intimidation. '"Free" does not offend the target. Some courts will not consider 
insults discriminatory if they are not directed at the opposite sex. Yet. neither 
the public nor the courts have defined limits to Title VII rights as they affect 
free speech rights. Whether the marketplace of ideas can - or should - operate 
freely inside an office building or manufacturing plant is yet to be seen. One 
thing is certain, however, the development of the law in the area of sex 
Browne K. R, Title VH as censorship: Hostile environment harassment and the first amendment, 
Ohio State Law Journal, Vol. 52 (1), p. 481 1991. 
(Bac^roundoftheAnti-Temate 9denace in India an(f America 76 
discrimination will continue to be fascinating and newsworthy, not only for 
employment lawyers but for the public at large. 
chapter-3 
FOETICIDE DISASTER: ISSUES, POUCIES 
AND THE LAW IN INDIA 
>AA- No _jj) 
^,« 
FOETICIDE DISASTER: ISSUES, 
POLICIES AND THE LAW IN INDIA 
A lifetime systematic gender bias for the Indian girl child begins in the 
mothers' womb itself. Sex-linked abortions have become rampant, Middle 
class and upper class families go for amniocentesis. Actually this test is a 
boon in the medical field, which will enable the doctors to know about the 
congenital diseases. But, by using it for a wrong purpose, we turned it into a 
curse. 
We need to restrict the killings of baby girls in the womb and after 
birth. In this regard Central government has already passed an Act nameh. 
The Prenatal Diagnostic Techniques (Prevention of Abuse) Act. 1994 and 
later amended in 2002. But like the Dowry Prohibition Act. this Act onh 
barks but does not bite. To provide the claws and teeth to this Act, the 
enforcement authorities shall have to be very strict. 
Unfortunately Article 21 of the Constitution which gives a right to life 
to all the citizens of India cannot be extended to the female children who are 
killed before they are born and become the citizens of India. 
We need a law, which would severely punish the unscrupulous medical 
practitioners who do scanning and remove the foetus for the reason that it is a 
female child and not for the reasons mentioned in section 3 of Medical 
Termination of Pregnancy Act 1971 nor for diagnosing the congenital 
diseases. We need such a law which would equally punish the heartless 
parents, who are biased towards male children and kill their daughters before 
they are born. 
A very complex problem arises when the pro-abortion persons argue 
that they, under the Constitution have a right to personal liberty which 
includes the right to or not to bear or beget a child, the right to be or not to be 
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a parent, the right to or not to use contraceptive, the right to or not to sterilized 
oneself, the right to have sex without the nuisance of sex, by artificial 
insemination. The right may accordingly be held to include the right lo 
stoppage of parenthood in transit, that is, the right to terminate pregnane) 
prematurely.' 
If the right to terminate pregnancy is thus comprised in and follow s 
from the right to personal liberty guaranteed as a fundamental right by and 
under Article 21 of the Constitution, then under the mandate of that Article, as 
amplified by the Supreme Court in Maneka Gandhi" and later cases', no 
person can be deprived of such personal liberty except according to procedure 
established by law which must be 'reasonable, right, just and fair". The 
relevant provisions'^ of the Indian Penal Code, however prescribed very severe 
punishments for termination of pregnancy in all cases except when caused in 
good faith for the purpose of saving the life of the woman concerned. These 
provisions, drawn up more than a century ago in keeping with the then 
English law on the point and the concept of social morality then prevailing, 
have accordingly rendered themselves liable to be questioned as violative of 
the fundamental rights to personal liberty. But, the medical Termination ol' 
Pregnancy Act, 1971, has abated the rigour of these provisions to a 
considerable extent. Having provided for termination of Pregnancy in cases of 
unwanted motherhood would appear to be more filling with the wide 
triumphal arch being currently constructed for the 'Right to Personal Liberly.' 
But granting that the right to personal liberty of a woman includes her 
right to terminate pregnancy, the question that has been raised is whether or 
not the exercise of such a right would affect the right to life of the unborn 
child. You may have the right or liberty to swing your arm, but not to give a 
' Justice A.M. Bha«acharjee, Liberty v Life, Riglits of the Child, NLSIU, p.59. 
- Maneka Gandhi v. Union of India, (1978), ISCC 248 
^ Francis Coralie Mullin v Administrator Union Territory, (1981) ISCC 608 
•* Sections 312-316, Indian Penal code, 1860 
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blow to another's nose thereby. The answer to this question would depend on 
the answers to the questions, namely, whether or not an unborn child is a 
person within the meaning of the life and liberty clause of the Constitution 
and, whether or not it has life.^  
A foetus or a child in the mothers;' womb is not a natural person 
within the meaning of I.P.C. In all jurisprudential jurisdictions, however, a 
child en venture sa mere is recognized as a legal persons, capable of 
inheriting or otherwise acquiring and holding property and also other rights. 
Medical jurisprudence also treats it as a living being as proved by Dr. 
Nathensan. Thus granting that a child in the womb is not a natural but only a 
legal person not entitled to the protection of life, liberty and property clauses 
look absurd. Even if, for the sake of argument we agree to this absurd 
proposition, analogical reasoning is in favour of the unborn persons' right to 
life. We know that a non-natural but legal person, like a statutory corporation 
or a company, has all along been treated as a person within the meaning and 
protection of the equality clause of the Constitution guaranteeing to every 
persons equality before the law and equal protection of the laws.^ ' The life, 
liberty clause of the Constitution guaranteeing right to life and liberty to every 
person, would obviously apply, as it does, to all-natural but legal persons also 
capable in a law of acquiring property, like statutory corporation and 
incorporated companies and no such person, even though non-natural, can be 
denied the protection. A non-natural but legal person, being thus undoubtedly 
a person within the meaning and protection of the life, liberty and the equality 
clauses of the Constitution, cannot be deprived of life without due process. It 
can accordingly be argued that since a foetus of child in the mother's womb, 
even though a non-natural persons, would nevertheless be a person within the 
meaning of Article 21 of the Constitution, it cannot be deprived of its life, 
without reasonable, right, just and fair process. 
^ Supra note 1. p.60 
* Article 14 of the Indian Constitution 
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It has been difficult to find a legal basis for the protection of the foetus 
and keeping pace with the scientific advancement in diagnostic techniques 
even to the societal needs of the time. The legislative policy and the judicial 
efforts in India are very encouraging, while the difficulty lies with the 
pragmatic use of the law and making it reachable to the larger human 
population strained with the egocentric die-hard mind set.^ Though only law 
cannot ban female foeticide, a properly implemented law can facilitate and 
create an environment for that purpose. 
The Constitution of India, 1950, guarantees non-discrimination of 
gender and enjoins upon every citizen a duty of renounce practices that are 
against the dignity of women; the Indian Penal Code. 1860, penalizes 
miscarriage; the Medical Termination of Pregnancy Act. 1971, permits 
abortion only in certain cases and disallows those which are based on gender; 
and the Pre-Natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act, 1994, penalizes the misuse of pre-natal diagnostic procedures 
for sex detection. The Act has been amended in 2002 to include cases of pre-
conception sex selection. 
India has ratified the United Nations Convention on the Rights of the 
Child, 1989, and the Convention on the Elimination of All forms of 
Discriminating Against Women 1989. It has also endorsed the twenty-seven 
survival and development goals laid down by the World Summit for Children. 
Despite all these, the practice of female foeticide confinues to thrive in India. 
The reasons are many; incongruence of legislative provisions with 
governmental policies, shortcomings of existing legislations, ineffective 
implementation machinery, etc. 
' B.P. Pandey, "The Foetus,: Form Pre-Natal Diagnostic Techniques Act, 1994 to Pre-Conception and 
Pre-Natal Diagnostic Techniques Act, 2002, to CEHAT(2003)", A.I.R. Journal, p. 257 (2004) 
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There is common perception that an unborn child or (foetus) has no 
legal standing or personality. Contrary to popular belief, an unborn person is a 
legal person. 
The discussion below clears the air^. 
Legal Status of Unborn Child/Foetus 
The law recognizes legal personality to unborn children. A child in 
mother's womb {en ventre sa mere) is by fiction treated as already born and 
regarded as person for many purposes. The Hindu law has equated "person in 
womb' to a 'person in existence' for many purposes. Similar is the position 
under the Transfer of Property Act, 1882. Some of the instances are: 
i). Hindu law of partition requires a share to be allotted to a child in 
womb along with the other living heirs. If pregnancy is known, the 
partition should be postponed till the birth, but if (male) coparceners do 
not agree to this, then a share equal to share of a son should be 
reserved. If a son is born, he takes it, and if a female is born, a 
marriage provision should be made for her. In case no share is reserved 
for a son in womb, he can, after his birth, demand re-opening of 
partition. However, if the child does not take birth alive, his share may 
be equally portioned between the surviving heirs. 
ii). A child in womb can inherit property. Under the Hindus Succession 
Act, 1956 . the property of a male Hindu dying intestate (without 
making a will) shall devolve firstly upon the Class 1 heirs, which 
includes Son/ Daughter. "Son means inter alia a posthumous son (i.e. 
child in womb at the time of death of intestate, borne alive later). The 
position of "daughter' is same as that of a son. Likewise, posthumous 
children are included in the scheme of succession to the property of a 
female Hindu dying intestate'°. 
iii). The traditional Hindu law did not recognize gifts to unborn person. 
The rule of pure Hindu law that a gift in favour of an unborn person is 
wholly void so that h cannot be made even through the medium of a 
The above discussion is not in any way derogatory to tlie reproductive freedom of a woman. It only 
emphasizes the fact that foetus personality (and consequent implications of not recognizing it) cannot 
be ignored out rightly 
' Sections 8-11, Hindu Succession Act, 1956 
Ibid, Sections 15-16. The child must be in the womb (Justo matrimonio i.e. moment of conception) 
at the time of the death of intestate and the child must be bom alive (Section 20) 
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trust was modified by the Hindu disposition of Property Act 15 of 
1916, by the Madras Act 1 of 1914, and by Act 8 of 1921". 
Thus, a gift can be made to a child en venture as \ enturc as 
mere and could be accepted on its behalf .A person capable of taking 
under a will must either in fact, or in contemplation of law. be in 
existence at the death of the testator. Thus, a request can be made to an 
unborn person ^ 
iv). A child in womb may be beneficiary of a trust. Sec. 9 of the Indian 
Trusts Act, 1882, says; "Every person capable of holding property ma} 
be a beneficiary." If some of the beneficiaries of a trust are unborn 
persons, the trust cannot be varied without obtaining court's consent on 
their behalf. 
The recognition of the legal personality of child in the womb of the 
mother is illustrated in the rule of procedure, which lays down that a pregnant 
woman condemned to death cannot be executed until she has deli\ered her 
child'"*. Under the Indian Penal Code, 1860, injury to a child in womb is a 
punishable offence'^. Willful or negligent injury inflicted on a child in the 
womb, by reason of which it dies after having been born alive, amounts to 
murder or manslaughter under the Indian Penal Code."" 
International Law and Other Laws on Status of Unborn Child 
Major international laws and treaties deal with several rights to protect 
women and children. Implicitly all conventions recognize the rights of unborn 
child. Article 1 of the UN Convention on the Rights of the Child 1989. gives 
the definition of the age of the child: "For the purpose of the present 
Convention, a child means every human being below the age of 18 years 
unless under the law applicable to the child, majorities attained earlier." No 
" Mulla, The Transfer of Property Act, Ninth Edition (Ed. Soli Paul), Butterwortlrs India , New 
Delhi, pp. 1299-1300(2000). 
'- See Sec. 122, Transfer of property Act, 1882. The world's 'accepted by or on behalf of the donee' 
show that the donee may be a person unable to express acceptance. 
'^  The Indian Succession Act, 1925 governs the wills made by Hindus. 
''' Under the English law, such expectant mothers were sentenced to life imprisonment instead of 
death under the Sentence of death (Expectant Mothers) Act. 1931. 
'^  See Sections 312, 313, and 316, I.P.C 1860. These provisions should be studied in the light of the 
law of abortion contained in Medical Termination of Pregnancy Act, 1971. 
" ibid 
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minimum age is defined. This was done to avoid debate over abortion, which 
could have threatened the acceptance of the Convention'''. 
In 1974, the Austrian Constitutional Court was confronted with the 
question as to whether Art. 2 of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, which provides that everyone's 
right to life shall be protected by law, is applicable to unborn life. The court 
refused to included unborn life in the definition of the term 'everyone' as 
pleaded by the Austrian government, because some member states did not 
recognize a right to life for beings yet unborn, and held that the term 
'everyone' is limited to born human beings. It was illogical to include 
protection of inborn life in the Convention, since the Convention provides in 
certain specified cases for the deprivation of life . 
Like international conventions, very few countries explicitly recognize the 
right of foetus. Article 40 (3) of the Irish Constitution recognizes the right to 
life of the unborn. It was added vide Amendment to the Constitution in 1982. 
It says -
"The State acknowledges the right to life of the unborn, and 
with regard to the equal right to life of the mother, guaranteed 
in its laws to respect, and as far as practicable by its laws to 
defend and vindicate that right'^" 
In USA, foetus is a "person" within the languages and meaning of the 
"due process clause" of the Fourteenth Amendment to the United States 
Constitution. Like Indian Constitution (Art. 21-Right to life), there is, 
however, no explicit recognition. In Rosen La. State Board of Medical 
If) 
Examiners,' the court announced that embryonic and foetal life might be 
'^  A. Bajpai, Child Rights in India- Lcxw, Policy and Practice, OUP, New Delhi, p. 19 (2003) 
'^  Bonda, "The Impact of Constitutional Law on the Protection of Unborn Human Life; Some 
Comparative Remarks" in K.D. Gaur, The Indian Penal Code, Universal Law Publishing Co., Delhi, 
p. 502 (2004) 
Ireland is one of the few countries that do not permit abortion under any circumstances. As per Sec. 
7 (2), Abortion Act, the termination of pregnancy is illegal and punishable under the law, See K.D, 
Gaur, Supra. 
^^  380 F. Supp. 1217 (ED La 1970). In Abele v markle (1972), the court, however, invalidated a 
statute protecting human life from the moment of conception by failing to find a compelling State 
interest in it, reasoning on the basis of the mother's right to privacy. In Roe v Wade (1973), the US 
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protected by the State from destruction by the mother. In protecting the rights 
of the foetus to survive, on the basis of equahty with human beings general!}, 
the state is not violating the rights of the mother. 
The Canadian law recognizes legal personality of an unborn child, in 
the historic case of Montreal Tramways Co. v Leveille" a claim was made by 
female infant against the tramway company for the deformity caused to her 
while in her mother's womb due to defendant's negligence. The court 
awarded damages. The Irish Court, had, however, denied damages to an 
infant child under the similar circumstances" 
The court ruled that the railway company owed no duty of care 
towards a person whose existence was unknown to them. But the court did not 
specially say that unborn child has no right to claim damages for personal 
harm."''' 
Significantly, Paton (a noted jurist) does not recognize a child in the 
mother's womb as a legal person because he is without rights. In his view, 
legal personality is conferred on a child only after he is born alive and 
completely separated form his mother's womb. It is, however, submitted that 
this view is not tenable, as many legal systems of the world have incorporated 
provisions in their laws extending legal protection and safeguarding the 
contingent rights of an unborn child."'* 
Constitutional Provisions 
The Constitution of India, the fundamental law of the country"', 
provides a protective umbrella for the rights of women and children. The 
Supreme Court refrained form resolving tlie difficult question of 'when life begins' and said that 
when those trained in the respective disciplines of medicines, philosophy and theology are unable to 
arrive at any consensus, the judiciary, is not in a position to speculate as to the answer. 
-'(1933) 4 DLR 337 (Canada) 
^^  Walker v Great Northern Rly. of Ireland (1890) 28 LR Ire. 69. 
N.V. Paranjape, Studies in Jurisprudence & Legal Theory, Central Law Agency, Allahabad, India. 
p316 (2001) 
''Ibid 
25 The Constitution of India came into effect on 26 January 1950. 
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bracketing of women with children showed the patronizing attitude on the 
part of the makers of the Constitution. The Constitution guarantees the right 
to equality before the law and equal protection of the law^^ . The Supreme 
Court of India has, however, held that differential, treatment could be given to 
people or objects if such differential treatment was based on reasonable 
classification. "^  
The Constitution specifically bars any classification n the ground only 
of religion or caste or race or sex or place of birth.^^ Therefore, no 
declassification can take place on the ground of sex. But there is a distinct 
provision which says that the state may make special provision for the benefit 
of women and children. This means that classification can be made on the 
basis of sex which is for the benefit of women;''° likewise, laws can be made 
giving special protection of children. 
The above -stated rights are included in Part-Ill of the Constitution. 
The fundamental right in Part III are enforceable in courts. Thus if these rights 
are violated, a writ petition can be filed in the Supreme Court or the High 
Court.^ Some of the other fundamental rights beneficial to women and 
children are: Right to freedom including the freedom of speech and 
expression (Art. 19 (1) (a), personal liberty, right to due process of law (right 
to life') (Art.21). right against exploitation (Art.23). and religious, cultural 
and educational rights (Art.29) 
Under the Constitution (Directive Principles) it is the duty of the State 
of secure that children of tender age are not abused and forced by economic 
necessity to enter vocations unsuited to their age and strength (Art. 39 (e) and 
to ensure that children are given opportunities and facilities to develop in a 
-'' Art. 14, Constitution of India, 1950. 
-^  Charanjit Lai v Union of India AIR 1951 SC 41. 
*^ Art. 15 (1) & (2), Constitution of India, 1950. See also Art. 16 (2). 
-•'id. Art. 15(3) 
°^ S.P. Sathe, "Gender Constitutional and the Court," Engendering Law Essay in Honour of Lotika 
Sarkar (Eds. A Dhanda & A. Prashar), Eastern Book Company, Lucknow, India, p. 123 (1999). 
' ' Arts. 32 and 226 of the Constitution of India, 1950. 
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healthy manner and in conditions of freedom and dignity (Art. 39 (f)- The 
directive principles provide for maternity relief (Article 42). Right provided 
under Part IV (directive principles) of the Constitution can be read into the 
fundamental rights provided in Part-Ill and hence enforceable in courts. 
Because of Judicial interpretation, many of the directive principles have now 
become enforceable through legal actions brought before the courts (for 
example, the right to education). 
The legislative powers in India cannot contravene the fundamental 
rights. There are three Lists which provide for distributing of legislative 
powers between the Union and states^ "*- Union, State and Concurrent List. 
'Health' is included in State List. The subjects under concurrent List (both 
Union and States empowered to legislate) include general laws and social 
welfare- marriage and divorce, infants and minors/'' vital statistics including 
registration of births and deaths, etc. 
A special mention should be made of the fundamental right provided 
by Article 21 (Protection of life and personal liberty). It lays down that, "no 
person shall be deprived of his life or personal liberty except according to the 
procedure established by law". Right to life' includes right of an unborn child 
to be born, as unborn child is also a person having legal personality. While 
'right to education 'has been made a fundamental right recently,'^ such right 
of an unborn child should also be expressly made a fundamental right. 
This will result in an enhancement of the status of an unborn child. 
When the parents themselves want to get rid of an unborn child, the State can 
claim such right on behalf of the unborn child. Further the state providing 
early childhood care and education for all children of 0-6 age group^' is 
"" A. Bajpai, Supra note 17, pp.6-7 
J-' See 7* Schedule to the Constitution of India, 1950. 
Ibid Entry 5, List III- Concurrent List. 
f/fe)W Entry 30 
"^  The Constitution 86'" Amendment (2001) added a new Art. 21-A after Art 21 making the 'right to 
education of children of the age of 6-14 years a fundamental right. It also substitutes a new Article for 
Art. 45 (directive principles): "The State shall endeavours to provide early childhood care and 
education for all children until they complete the age of 6 years. 
''[bid. 
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significant in the context of practice of female infanticide still prevalcnl in 
many parts of the country. 
International Conventions 
International instruments stress 'participation's a core value along \\ ith 
survival, protection and development. Laws and legal strategies must be 
devised to encourage these values. The Supreme Court of India has held thai 
'once singed, any international treaty or convention will be treated as a party 
of law unless otherwise stated'. The Indian government is thus bound in its 
obligation to implement any convention or treaty that is signed. India has 
ratified the United Nations Convention on the Rights of the Child and the 
Convention on All forms of Discrimination against Women.'** 
The U. N Convention on the Rights of the Child, 1989 contains set of 
universal legal standards or norms for the protection and well being of 
children. Every child has the 'Right to survival' (viz. right of life, health and 
nutrition), 'Right to protection' (viz. freedom form all forms of exploitation, 
abuse, neglect), and 'Right of participation' (viz. freedom of expression, 
respect for the views of the child.^ ^ 
The Convention prohibits discrimination on the basis of sex; girls 
should be given the same opportunities as boys. Further, when the authorities 
of a state take decisions which affect children, the best interests of children 
must be primary consideration. The principle relates to decisions by courts of 
law, legislative bodies, and both public and private social- welfare institutes. 
The Convention imposes the obligation on a state to take effective 
measures to abolish traditional practice prejudicial to the health of children 
(although not mentioned expressly, this includes female circumcision) and 
*^ A. Bajpai, Supra note 17, pp. 14-15. 
^' The Government of India ratified the Convention on 12 November 1992. Art. 6 of the U. N. 
Convention provides for the right to life, survival and development. Art. 2 contains provision relating 
to non-discrimination. Art. 3 provides for the best interests for the child and Art. 12 for the views of 
the child. 
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to provide for rehabilitative measures for child victims of neglect, abuse, and 
exploitation (Arts, 26 (3) and 39). ^^ 
The Convention on the Elimination of All forms of Discrimination 
Against Women (CEDAW), 1989, obligates State parties of eradicate ail 
kinds of discrimination against women "in effect, "in all walks of human 
activity/' The SAARC countries, of which India is a member, announced the 
year 1990 as "SAARC year of the Girls" and observed "SAARC Decade of 
the Girl Child" January 1991-2001, so as to create the right environment to 
secure a rightful place for female children. 
The Supreme Court of India has discussed the impact and value of 
international instruments on human rights domestically in its case Wishakha v 
State of Rajasthan,^^ The court held that international conventions and norms 
that are in keeping with fundamental rights can be used for interpretation of 
those rights, particularly in the absence of domestic legislation on these 
issues. The judgment directed the government to rely on CEDAW to construe 
its guidelines on sexual harassment in the workplace. 
Reproductive Rights 
Rights relating to reproductive sexual health care are found in a variety ol' 
international sources. Human rights that are set fourth in treaties like the 
International Covenant on Civil and Political Rights, the International 
Covenant on Economic , Social and Cultural Rights,"^ ^ the Convention on the 
Rights of the Child, CEDAW, etc. Include ^^  
'"' A. Bajpai, Supra note 17, P.21 
"" The Convention entered into force on September 3, 1987, India ratified tiie Convention on July 9, 
1993. 
•'-(1997) 6 s e c 241. 
"*" India became a party to both the International Convents on human rights by ratifying them on 
March, 27 1979. 
'"' R. Cook (et al), Reproductive health and Human Rights, p. 158 (2003), in S. Barot, "Assessing 
Reproductive rights: Concern Areas and the way "Forward", The Lawyers Collective, New Delhi, p 4. 
October 2004 
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(i) Right to life, survival, security and sexuality, 
(ii) Right to reproductive self-determination and free choice of 
maternity. 
(iii) Right health and the benefits of scientific progress. 
(iv) Right of education, information and decision-making in addition, 
certain legal principles have been identified as fundamental to the 
precision of reproductive health services. 
(v) Informed decision-making 
(vi) Decision-making 
(vii) Decision-making fee form any form of coercion. 
(viii) Privacy 
(ix) Confidentiality. 
(x) Competent delivery of services, and 
(xi) Safety and efficacy of products. "^^ 
In addition to these treaties are a number of key international policy 
documents that set norms on international human rights, for instance, the 
ICPD programme of Action, one of the principal reproductive rights 
instruments, defines 'reproductive rights as including the: 
" right of all couples and individuals to decide freely 
ad responsibly the number, spacing and timing of their 
children and to have information and means to do. so. and 
the right to attain the highest standard of sexual and 
reproductive health.'"' 
It uses the internationally recognized definition of reproductive health" as: 
".... a state of complete physical, mental and social well-
being and not merely the absence of disease or infirmity 
When it comes to reproductive and sexual health care, the ICPD 
Programme of Action has identified a number of areas where these rights are 
translated into information, education, services and counseline in issues such 
ybid 
"* Programme of Action of he International Conference of on Population and Development, Cairo. 
Egypt, Para 7.3 September 5-13, 1994 
"^  Ibid, Para 7.2 
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as family planning, pre-natal care, safe delivery and post-natal care, infertility, 
abortion, etc. 
The Indian government does not seem fully committed to the reproductive 
rights approach. In other words, it has not explicitly created a legally 
enforceable reproductive rights regime through either legislative or judicial 
acts."*^  There are, however, a number of legislations relating to children and 
women in India,^° There has been an articulation for the general right to 
health and for specific aspects of reproductive health within Constitutional 
law.^' 
In essence, India has yet to adopt a reproductive rights approach to 
issues of reproductive health, population and development. There are very 
few explicit reproductive rights articulated under Indian law, while the ICPD 
has been useful in the drafting of policies. In our country (viz the target-free 
approach of the 2000 national population Policy), we need to move to the next 
step and implement laws with accountability mechanisms and enforceable 
remedies. A comprehensive law on reproductive rights -one grounded in a 
theory of right to gender equality- would be positive step in such a direction.'' 
A 'reproductive rights regime', however, needs to be complemented by 
a 'women empowerment regime', otherwise in a patriarchal society like India; 
reproductive decisions may turn out to be disadvantageous for a girl child. 
The reproductive rights should focus on the value of the girl child. 
'* Ibid, Para 7.6 
•^  S. Barot, Siipra note 44. 
'" Few legislations that deal with reproductive rights /health are: Child marriage restraint Act, 1929; 
Hindu Marriage Act, 1955 (See Option of puberty, the wife's special ground of divorce); Maternity 
Benefit Act, 1961; Medical Termination of Pregnancy Act, 1971' Pre Natal Diagnostic Techniques 
Act, 1994; Infant Milk Substitutes, feeding Bottles and Infant Foods (Regulation of Production, 
Supply and Distribution) Act, 1992. 
'^ Fundamental Rights (under the Constitutions of India, 1950); Right to life and Liberty (Art. 21). 
Right to privacy (implied right under Art. 21), Right to health (implied right under Art. 21) Right to 
equality (Art 14) and non discrimination (Art 15) 
The Directive Principles under the Constitution contain several economic an social rights that uphold 
health right and thereby, reproductive, rights Art 39 (e) directs the State to secure the health and 
strength of workers both men and women; Art. 42 provides for maternity relief; and. Art. 47 regard 
improvement of public health as the primary duty of the State. 
^^  Supra note 44. 
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Indian Penal Code Provisions 
Section 312-318 of the Indian Penal Code, 1^60 (hereinafter referred to 
as the Code/IPC relate to miscarriage, injuries to unborn children, exposure ol" 
infants and concealment of births. Thus, there are provisions under the IPC 
for foeticide and infanticide; Sex-selective abortion, through not expressly 
mentioned, is covered under J;he terms "miscarriage" and "injuries to unborn 
children". 
a). Causing Miscarriage (Sections. 312-314) 
Section 312 makes the causing of miscarriage with the consent of the 
woman and Sec. 313 causing miscarriage without the women's consent 
punishable. As per explanation to Sec. 312, a woman who causes herself to 
miscarry is also guilty. 
Under Sec. 312, whoever voluntarily causes a 'women with child' to 
miscarry, unless such miscarriage has been caused for the purposes of saving 
the life of the woman, is guilty. In case of 'women quick with child", the 
punishment increases.^^ 
Miscarriage has not been defined in the Code. In its popular sense, it is 
synonymous with abortion, and means expulsion of the immature foetus at 
any time before it reaches full growth. Miscarriage technically refers to 
spontaneous abortion, whereas voluntarily causing (Induced) miscarriage. 
which constitutes an offence under the Code, stands for criminal abortion,"'' 
Section 312 permit abortion on therapeutic medical grounds in order to 
protect the life of the mother. That is to say, the unborn child must not be 
" In case o f women with child, the punishment prescribed is imprisonment for three years or with 
fine or birth; in cause of women with quick child', it is imprisonment for seven years and fine. As per 
judicial interpretation, a woman is considered o be in the former situation as soon as gestation beings, 
and in he latter situation when the mother feels the motion. In other words, quickening is a perception 
by the mother that movement of the foetus has started; it c an be interpreted to mean a child capable 
of being bom alive. 
^"Swpranote 18, p.501. 
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destroyed except for the purpose of preserving the yet more precious life of 
the mother. The provision by impUcation recognizes the foetuses right to 
l ife" 
If the act is done in good faith,^ ^ the person is entitled to the protection 
of law. But good faith is deceptive and ambiguous enough to protect most 
therapeutic abortions long as they are conducted ostensibly to preserve the 
mother's life. In fact, what constitute good faith is not a question of law, but 
of fact, to be decided in each and every case according to the facts and 
circumstances.^' 
CO 
In Rex V Bourne, it was held that all therapeutic abortions are lawful. 
In this case, a girl under 15, who was criminally assaulted, became pregnant. 
The surgeon, who terminated her pregnancy, was prosecuted for causing 
abortion against the law. Justice Machnaghten opined that the bona fide object 
of avoiding the practically certain physical or mental breakdown of the 
mother will afford and excuse. 
The Explanation clause appended to Sec. 312. IPC makes it clear that 
the offender could be woman herself or any other person. In an early the 
offender could be a woman herself or any other person. In an early case,"'^  a 
woman was charged for causing herself to miscarry, though she had been for 
only one months, and there was noting which could be called a foetus or 
'child '. The Madras High Court held that it was the absolute duty of a 
prospective mother to protect her infant from the very moment of 
conception. Thus, the High Court effectively used the provision of the Code 
to protect an embryonic life. A person who aids and facilitates a miscarriage a 
" Ibid, p.502 
^^  As per Sec. 52, IPC "Nothing is said to be done or believed in good faith which is done or 
believed without due care and attention". 
" K.D. Gaur, Supra note 18. 
*^ (1938) 3 All ER 615. 
'•* Queen Empress v Ademma (1886) ILR 9 Mad 369. 
^ K.D. Gaur, Supra note 18. 
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miscarriage is liable for the abetment of the offence of miscarriage under sec. 
312, read with Sec. 109, IPC even though the abortion did not take place. A 
person is also liable for attempt to commit a criminal abortion under sec. 3 12 
read with Sec. 511, IPC, even if the fails in this endeavors. 
While miscarriage with consent is dealt with under sec. 312, Sec.313 
penalizes voluntarily causing miscarriage of a woman with child without her 
consent. Under Sec. 313, it does not matter that the woman is quick with child 
or not. Further , sec. 313 provides for enhanced punishment in case of 
aggravating in case of aggravating nature of the offence of miscarriage^' It 
may be noted that under sec. 313 only the person procuring the abortion is 
liable to punishment , whereas under Sec. 312. The woman is also liable to 
punishment. In the Indian context, the consent of a woman is not necessaril}' 
her free consent. Thus, a re-look is required of these provisions. 
Section 314 punished when the death of a woman has occurred in 
causing miscarriage. It is not essential that the offender should know that the 
act is likely to cause death. He should have intent to cause the miscarriage of 
a woman with child and does any act which causes the death of such 
woman.^^ 
b). Injuries to Unborn Children (Sections. 315-316, Sec.299) IPC 
Section 315 and 316, IPC covers the cases of foeticide or infanticide. 
Sec. 315 lays down that whoever before the birth of any child does any act 
with intent to prevent a child from being born alive or to cause it to die after 
birth, and does so, be punishable" unless the act is done its good faith for the 
purpose of saving the mother's life. 
*•' The punishment prescribed is imprisonment for life, or imprisonment up to 10 years and fine. The 
offence is cognizable, no-bailable, non compoundable and may be tried by the Court of Sessions, The 
offence under Sec. 312 is bailable 
" The punishment prescribed is imprisonment up to lOyears and fine. If the act is done without the 
women's consent, it is imprisonment for life or up to 10 years and fine. 
^^ The punishment prescribed is imprisonment up to 10 years, or with fine, or both. 
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Section 316 punishes the causing of death of a quick unborn child by an 
act amounting to culpable homicide, ^'^ Illustration appended to this section 
reads -
A, knowing he is likely to cause the death of a pregnant 
woman, does and act which, if it caused the death of the 
woman, would amount to culpable homicide. The woman is 
injured, but does not die; but the death of an unborn quick 
child with which she is pregnant is thereby cause. A is guilty 
of the offence defined in this section. 
Explanation 3 to sec. 299 (Culpable homicide), IPC. may also be noted 
here, According to it -
The causing of the death of child in the mother's womb is 
not homicide. But it may amount to culpable homicide to 
cause the death of a living child,, if any part of that child has 
been brought forth, thought the child may not have breathed 
or been completely born. 
As per this Explanation, the life of child, while it remains within the 
womb, is a part of the mother's life, and not a separate and distinct existence. 
But as soon as any part of the child has been brought forth form the womb. 
the child is regarded as a living human being, to cause whose death may be 
culpable homicide.^^ Under Sec. 316, the causing of death of quick unborn 
child amount to culpable homicide.^^ 
Under sec. 315, the criminal act consists of doing of nay act before the 
birth of a child with intent to prevent if form is born alive or to cause it to die 
after birth. 
Thus, under these provision of the Indian Penal Code, the injuries to 
unborn children in order to amount culpable homicide should have been 
'^ '' The punishment prescribed is imprisonment up to 10 years and fine. The offence (as under Sec. 
315) is cognizable, non-bailable, no-compoundable and is triable by a sessions court. 
" The English law on this point is different. Under the English law, the child should have completely 
emerged, whereas under Sec. 299, it is sufficient if any part (say, even a finger) of the child has 
come out of its mother's womb. 
^^  The punishment prescribed for culpable homicide under Sec. 304, IPC is imprisonment for life, or 
imprisonment up to 10 years and fine. However, the prescribed punishment under sec. 316 is 
imprisonment up to 10 years and fine. 
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caused while the child is "about to being born". Cases of miscarriage (Sec. 
312-314, IPC) provide for the killing of child (foetus) at an earlier stage, but 
that does not amount to culpable homicide. Further, the killing of an unborn 
child does not amount to 'murder' under any of these provisions. 
c). Exposure and Abandonment of Infant (Sec. 317) 
According to Sec. 317, exposure and abandonment of a child under 12 
years in any place by parents or persons having care of the child with the 
intention of wholly abandoning it is an offence.^ ** If the child dies in 
consequence of the exposure, the offender will also be guilty of murder of 
culpable homicide as the case may be (Explanation to Sec. 317) 
This section is intended to protect infants/ children of tender years, 
who are unable to take care of themselves. In India, abandonment of a girl 
child is not an uncommon phenomenon. Case of female infanticide could be 
covered under Sec. 317. 
In Emperor v Cripps , the mother of newly-born child with a view to 
dispose of the child, secretly gave it to A, who carried it by a railway train and 
left it an a second class compartment. The child was carefully wrapped and its 
side left a bottle of milk. The mother was held guilty under Sections 317 and 
109 (Abetment), and A under Sec.317. The court observed that any person 
receiving an infant form its mother on the understanding that the mother 
never desired or wished to have it back again must be regarded as a person 
having care of it. A has, therefore, the care of the child. 
d). Concealment of Birth (Sec. 318) 
Intentional concealment of (or endeavour to conceal) the birth of a 
child by secretly burying or otherwise disposing of the dead body of the 
*' The punishment prescribed for causing murder, under Sec.302, is death of imprisonment for life 
and fine. 
*' The punishment prescribed is imprisonment for 7 years, or with fine, or both. The offence is 
cognizable, bailable, non- compoundable and is triable by a Magistrate of First Class. 
^'(1916) 18 Bom LR 934. 
(Foeticide (Disaster Issues, (PoCicies and the Law in India 96 
child, whether such child dies before or after or during the birth, is an offence 
under Sec. 3187° 
The essential ingredient of this offence is that the culprit must secretly 
dispose of the dead body of a child. If the disposes of a living child, then Sec. 
317 would cover the action of the culprit. The secret disposal of the body 
must be with the sole intention of concealing or attempting conceal its birth. 
If it is a foetus only, then Sections 312 and 511 (Attempt) of the Code will 
apply). 
This section has relevancy in cases where people try to hide their sinful 
acts of foeticide / infanticide (especially female) in order to escape liability 
under the provision of the code (Sees.312-317) 
IPC Provision : A Critique 
The provisions under the Code (Sections. 312-318) are formulated in 
gender- neutral terms and deal with the men and women in the same manner. 
In fact they seem to be protective of women as they law down a greater 
punishment if the offence is committed without the woman's consent.^' 
The gender- neutral terms of the IPC provision, however, making 
women equally liable for abortion or injury to foetus and infants ignore that 
women in India are socialized in the religious and cultural environment of 
'son preference'. The law further ignores women's experi9ences by keeping 
certain other aspects of childbearing outside its ambit. For example, 
impregnating a woman regardless of her wishes or against the advice of a 
doctor. It is also not an offence to abandon a pregnant women or deny her 
required medical care and attention during pregnancy or at childbirth or soon 
thereafter. ^ ^ 
™ The punishment prescribed is imprisonment up to 2 years, or with fine, or both. The offence is 
cognizable, bailable, non- compoundable, tribal by a Magistrate of First Class 
V, Kumari, "Gender Analysis of the Indian Penal Code", Engendering Law EBC, Lucknow 
pp. 147-148 (1999) 
^^  Ibid 
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The IPC provisions are equally applicable whether the foetus or child 
victim in question is male or female. Male foeticide and infanticide, however, 
are rather uncommon in India. The problem is of female foeticide and 
infanticide. The provisions have a limitation in this are. i.e. scx-selectivc 
abortions. Further, it is doubtful whether these provisos could take care of the 
recent reproductive technologies, under which the sex-selective abortion can 
be done "outside a woman's body" under controlled laboratory conditions. 
The IPC provision (Sections. 312 -316) have now become subject o the 
provision contained in the Medical Termination of Pregnancy Act (MTPA), 
1971. Even after the commencement of the said Act, the IPC provisions 
relating to miscarriage have not been amended, redrafted or repealed 
(wherever necessary) to take into account the fact that abortions are now 
permissible under the MTPA under certain circumstances. 
The Medical Termination of Pregnancy Act, 1971 
The provisions of the Indian Penal Code, 1860, which criminalize 
abortion, are curbed by the Medical Termination of Pregnancy Act. 1971, 
(MTPA)^'', which set forth the grounds for obtaining a legal abortion and the 
rules regarding where abortion may take place and who may perform them. 
The MPTA softened the rigours of the law of abortion contained in the Code. 
The strict penal law led to various illegal abortions in India. Women 
carrying unwanted or illegitimate children often report to abortion with the 
help of quacks or unregistered medical practitioners'''*. The high risk involved 
in such abortions prompted Parliament to make a law to regulate termination 
of pregnancy in certain cases only by registered medical practitioners. 
^^  The Medical Termination of Pregnancy Bill, 1969, having been passed by both the Houses of 
Parliament was assented by the President of 10 August 1971. The Act No. 34 of 1971 came into force 
on ["April, 1972. 
As many as 11 million abortions, a majority of them illegal, are carried out every year in India. 
Unsafe abortions kill over 20,000 women every year. See the Time of India, New Delhi, September 
10,2005. 
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The MTPA was enacted to safeguard the right of women and the 
doctors who performed abortion. As per the objects and reasons of the 
MTPA-
"In recent years, when health services have expanded and 
hospitals are availed to the fullest extend by all classed 
of society , doctors have often been confronted with 
gravely ill or dying pregnant woman whose pregnant 
uterus have been tempered with a view to causing in 
abortion and consequently suffered very severely. There is 
this avoidable wastage of the mother's health strength and 
sometimes life. Furthermore, most of these mothers are 
married women, and are under no particular necessity to 
conceal their pregnancy." 
The proposed measure which seeks to liberalize certain existing 
provision relating to termination of pregnancy has been conceived (1) as a 
health measure- when there is danger to the life or risk to physical or mental 
health of the woman; (2) on humanitarian grounds - such as when pregnancy 
arises form a sex crime like rape of intercourse with a lunatic woman, etc: and 
(3) eugenic grounds- where there is substantial risk that the child, if born. 
would suffer form deformities and diseases.^^ 
The legislation legalizes termination of pregnancy on various socio 
medical grounds' it does not raise any moral or religious issues''^ The object 
of the Act, besides being the elimination of the high indigence of illegal 
abortions, is perhaps to confer on the woman the right to decide about her 
own body (at least in theory). Another important feature of the Act is to 
encourage a reduction in the rate of population growth by permitting 
termination of an unwanted pregnancy on the ground that a contraceptive 
device (used for the purposed of limiting family size) has failed.'''' 
See' "Report of the Shah Committee to study the question of legalization of abortion', Ministry of 
Health and Family Welfare, Government of India, New Delhi ( 1966) 
The term "Medical Termination of pregnancy' was used to reduce opposition form religious an 
social groups averse to the liberalization of abortion. 
" See Gazette of India. 17 November 1969, Pt. II, Sec. 2, p.880 for Statement of Objects and Reasons 
of he Medical Termination of Pregnancy Bill, 1969, in K.D. Gaur, Supra note 18, p. 504. 
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It may be noted that nowhere n the existing framework of legislations 
of abortion in India, has a "right to abortion" been guaranteed to woman. 
Only upon fulfillment of he necessary conditions (according to the opinion ol" 
registered medical practitioner and emergency situations) can a woman obtain 
a legal abortion^^ 
What Constitutes Abortion 
The basic concept of "abortion" contemplates that kind of conduct 
which leads to the expulsion of the foetus from the uterus before its fill 
maturity7^. Feotus refers to the period from the 57''^  day, ending at birth. That 
means "Meaning-after pill" is not a species of abortion.^" 
The MTPA has not defined the tem 'abortion'. As per the provision of 
the Act, abortion is the termination of pregnancy before the foetus is 
sufficiently developed to survive independently (foetus less than 20 weeks of 
pregnancy). Under the Act, if the length of pregnancy is less than 12 weeks 
(Smonths), it still has to be terminated by a registered medical practitioner. 
Circumstance Under Which Pregnancy may be Terminated 
The MPTA provided for termination of pregnancy by a registered medical 
practitioner^' where the pregnancy does not exceed 12 weeks and by two 
medical practitioners in case the pregnancy exceed 12 weeks but does not 
exceed 20 weeks, if he is or they are, or opinion, formed in good faith, that^"-
'* Indira Jaising (Ed.), Pre- Conception & Pre-Nalal Diagnostic Techniques Act- A Users Guide to 
the Lcnv, Universal law Publishing Co., Delhi, p.62 (2004). 
' ' This is the gist of the definition of "abortion" as given in the Oxford Concise Medical Dictionary 
(oxford References Series 1992) MacMillan's Concise Encylopedia (1998) supports this meaning . 
See P.M. Bakhsi "Contraception and Abortion: Some Legal Issues," The lawyers Collective, Vol. 11 
No. I. p. 22, January 1996. 
Sec. 2(d), MTPA reads: "registered medical practitioner" Means a medical practitioner who 
possesses any recognized medical qualification as defined in Sec.2 (h) of the Indian Medical Council 
Act, 1956, whose name has been entered in a State Medical register and who has such experience of 
training in gynecology and obstetrics as may be prescribed by rules made under this act. 
*^  Sec. 3(2), MTPA, 1971, As per Sec. 3(3), in determining whether the continuance of a pregnancy 
would involve such risk of injury to the health, account may be taken to the pregnant woman's actual 
or reasonable foreseeable environment. 
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(i) the continuance of he pregnancy would involve a risk to the life the 
pregnant woman or of grave injury to her physic al or mental 
health; or 
(ii) there is a substantial risk that if the child were born, it would suffer 
from such physic al or mental abnormalities as to be seriously 
handicapped 
In certain cases, the anguish caused by a pregnancy constitutes a grave 
injury to the "mental health" of a pregnant woman -
(1) Where pregnancy is alleged to have been caused by rape, the anguish 
caused by such pregnancy shall be presumed to constitute a grave 
injury to her mental health.^^ 
(2) Where any pregnancy occurs as a result of failure of any device or 
method used by any married woman or her husband for he purposed of 
limiting the number of children, the anguish caused by such unwanted 
pregnancy may be presumed to constitute a grave injury to her mental 
health.^^ 
Failure of contraceptive device is a ground available irrespective of the 
method used (natural methods/ barrier methods/ hormonal methods). In fact. 
all pregnancies can be terminated using this criterion. '^^  The words "may be 
presumed": are, however, used under this ground and not the words "shall be 
presumed" as under the ground of rape. 
In certain emergency cases, the pregnancy could be terminated beyond 
the period of 20 weeks, n a case where a registered medical practitioner is of 
the opinion, formed in good faith, that the termination of pregnancy is 
immediately necessary to save the life of the pregnant woman, the length of 
he pregnancy as well as the opinion of at leas two medical practitioners if the 
pregnancy is more than 12 but less than 20 weeks will not be necessan .^ "^  
In England under the Human Fertilization and Embryology Act. 1990, 
the time limit for lawful abortions is 24 weeks. But n certain cases there shall 
' ' Explanation 1, Sec. 3(2) of MTPA 1971 
^^ Ibid, Explanation 2 
*^  V. Kumari, "Fertility Revolution and Changing Concept of Family and Identity", Delhi Law 
Review, Vol. XXV, p. 108 (2003) 
** Sec. 5, MTPA, 1971. For the purposes of this section, the registered allopathic medical practitioner 
causing abortions need not posses experience or training in gynecology and obstetrics. Also, the 
facility may not have prior certification. However, the provider is required to report an abortion done 
to save a woman's life within one working day. 
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be not time- limit (i.e. an abortion may be perfumed right up to the end of the 
pregnancy) viz. to prevent grave permanent injury to the physical or mental 
health of the mother, to save her life, or if there is a substantial risk of serous 
on 
physical or mental abnormalities to the child. 
In Germany, while abortion on the ground of rape would be 
permissible without any strict limit of period, abortion on the ground of 
saving the mother's health would be permissible only if two requirements arc 
satisfied which are (1) that such abortion should be performed within 12 
weeks of the commencement of pregnancy, and (2) that the woman should 
have pre-abortion counseling.^^ 
The attitude of the people, influence of religion and various other 
social, economic and moral factors influence the lawmakers in a country 
permit abortion with qualifications, etc. The countries, can broadly be 
classified into four categories, viz^^ 
First, countries that do not permit abortion under any circumstances 
are Indonesia, Philippines and Ireland where termination of pregnancy is 
illegal and punishable under the law. 
Second, countries like Bangladesh, Pakistan, Sri Lanka, and Malaysia 
permit abortion only to save the mother' life. 
Third, countries like India, United Kingdom, and United States of 
America Permit induced abortion under prescribed conditions. 
Fourth, Countries like Singapore, which permits abortion at the 
discretion of the woman with no restriction of any sort except that a registered 
*' Section 37 of the Human Fertilization and Embryology Act 1990. The section amends the Abortion 
Act, 1967. 
P.M. Bakshi, Supra note 79. The writer observes: in India, as in Germany, the Constitution 
guarantees the right to life. But in both countries, after guaranteeing it, the Constitution does not 
proceed to define the moment when life begins and the moment when it ends. The question arose in 
Germany as to how far statutes permitting abortion were constitutional. Ultimately, the judiciary 
settled on what may be called a compromise and now the German Parliament has responded by 
reforming the law. 
*' K.D. Gaur, Supra note 18 pp. 507-508. 
Abortion as a matter of right is also found in Austria, Canada, China Cuba, Denmark and South 
Africa, where abortion is available on demand, if asked with within a first trimester of pregnancy. 
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medical practitioner in a hospital or clinic approved by the government should 
perform it. 
The law of abortion in Singapore would reveal that it is one of the most 
progressive legislations on the subject in as much as it gives absolute 
immunity and freedom to a woman to decide about her own life and to chose 
to bear a child or not. In other words, the Act (Terminated of Pregnancy Act, 
1974) confers on a woman the right to privacy of her life.^ *^  
Another Southeast Asian Country, and a neighbor of Singapore. 
Indonesia, on the other hand, does not permit abortion under any 
circumstances. While Malaysia, a neighbor of both Singapore and Indonesia, 
permit abortion only to save the life of the mother. Similarity contrails like 
Bangladesh, Pakistan and Sri Lanka, neighbors of India, permit abortion only 
to save the mother's life. While, India like UK and USA'^' have a fairly liberal 
abortion policy. 
Socio -religious or socio- economic factors prevalent in a community 
do influence the legislative policy and intent.^^ Further, such customs have a 
"localized" effect (a country's policy is not affected by the policy is not 
affected b)' the policy of its neighboring country). In India, sex- selective 
abortions are undermining the country's effort at a liberal abortion policy. 
Here, again the socio—religious or socio-economic factors come into play. 
Thus, despite having a fairly liberal abortion policy akin to UK and USA the 
western influences could not undo the social attitudes disfavoring a girl child. 
Age and Consent for Pregnant Woman 
The MTPA specifically provides that the pregnancy of a woman who 
has not attained the age of 18 years cannot be terminated except with the 
A recent US legislation (2003) banning late abortion has ran into controversy. 
For instance, no serious efforts have been made to liberalize the law of abortion in Pakistan and 
Bangladesh to control the unprecedented explosion if population. 
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written consent of her guardian. Similarly, if a woman is above 18 years and 
mentally ill, the written consent of he guardian is essential.'^ "' In all other 
cases, the consent of the pregnant woman (married or unmarried) has been 
made essential under the Act.^ "* 
In theory, the law recognizes the woman's right, as the medical 
practitioner has to consider only the woman's environment. Under the law. 
even the consent of the husband is not necessary. In reality, however. 
women's right to abortion is very restricted, and in most instances, it is 
invariably the family's decision. The courts have chosen to restrict the 
absolute right given under the statute, and tend to view abortion from a 
patriarchal perspective. Various decisions have held that aborting a foetus, 
without the husbands consent would amount to 'cruelty' under Sec. 13 (1) (i-
a) of the Hindu's Marriage Act, 1955, and hence a ground for divorce. 
In Satya v Siri Ram, the Punjab and Haryana High Court observed: 
"In this sort a case, the court has to attach due weight to 
the general principal underlying the Hindu law of 
marriage and son ship and the importance attached b} 
Hindus to the principle of spiritual benefit of having a son 
who can who can offer a funeral cake and libation of 
water to the manes of his ancestors". 
In Suishil Kumar v Usha^^, the Delhi High Court opined that whether 
or not an abortion would amount to cruelty would also depended upon 
whether one of the parties desired a child and did not consent to it. The court 
further held that aborting the foetus in the very first pregnancy by a deliberate 
act without the husband's consent amount to cruelty. 
''^  Sec. 3 (4) (a), MTPA, 1971 
'" Ibid, Sec. 3(4) (b). The legally protected decision to abort is made by health professional, instead of 
the pregnant woman. 
'^AIR 1993 P&H252. 
'^ AIR 1987 Del 86. The English Courts have also opined that wife's refusal to have children would 
amount to cruelty . See Forbes v Forbes (1955) 2 All ER 311; P v P (1965) 2 All ER 456. 
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The opinion expressed in an English case^^ may also be noted here. 
The court observed-
"If a man takes contraceptive measures against the will of 
his wife... so as to prevent her having children without 
reasonable excuse for so doing, then it is easy to infer that 
he does it with intent to inflict misery on her... But when 
a wife herself takers contraceptive measures, or asks her 
husband to take them, her conduct can often be attributed 
to fear for the consequences to herself, without any 
intention of injuring him. She fears the pains and risk of 
childbirth. This is very unnatural and unfortunate, but it is 
not cruelty unless she has also an intention to inflict 
misery on her husband." 
The aforesaid opinion goes well with the reproductive autonomy of a 
woman. And it does not ignore a man altogether. Such opinions are, however, 
few and far between. The judiciary has implicitly recognition in the MTPA 
has been challenged A's noted above, the Act grants women sole 
discretionary power to seek an abortion without reference to a male. The 
question arises: ought fathers to have a say equal to that of mothers in 
determining whether a medical termination of pregnancy is justified? 
A women's control over her body argument does not permit an 
affirmative answer to the above question. In many cases, the woman simply 
may not have a choice. Her pregnancy could have been the result of rape, she 
may not have the economic resources to bring up a child, she may just not be 
mentally prepared for motherhood or she may have no access to appropriate 
contraception. In any of these cases, she has the absolute right to make an 
informed choice to terminate the pregnancy, the only condition being that she 
OR 
should not endanger her health. 
''^  Power V Fowler (1952) 2 TLR 143, See Kusum, Family Law Lectures, Butterworths India, p.50, 
2003. 
According to socio-biology, it is this persisting male doubt about leaving behind a genetic heritage 
that gives rise to the so called 'Casanova syndrome" ' which simples some men to promiscuity, 
which is nothing but disguised obsession with fatherhood- all the more ironic in that the real 
Casanova is said to have been sterile . See J. Saraiya. "Fathers Right", The Times of India, New 
Delhi, May 10 (2005) 
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In Planned Parenthood of South Eastern Pennsylvania v Casey^^"^ the 
Supreme Court of he united State struck down the "pre- abortion notification 
of husbands' provision of restrictive Pennsylvania Abortion Control Act. 
1982 (as amended by 1989 Amendments). The impugned provision 
commanded that, unless certain exceptions apply, a married woman seeking 
an abortion must sign a statement indicating that she has notified her 
husband.'°° The court struck down the spousal notice provision as undue 
burden. 
The US Supreme Court, however, gave sanction to other provisions of 
the Act. While upholding the woman's limited right to abortion recognized 
by Roe'°', also sought to accommodate by a Bench of 7 to 2 the State's 
interest in potential life and said restrictions could be allowed as long as they 
do not place and undue Borden on a woman's right. The court upheld the 
following parts of he controversial Pennsylvania law that make it more 
difficult for a woman to obtain an abortion, viz. 
(a) Informed consent- A woman seeking an abortion must give her 
informed consent prior to the procedure, and she should be provide 
with certain information at least 24 hours before the performance of 
abortion 24 -hour waiting period.'°^ 
(b) Parental consent - There should be informed consent of one parent for 
minor (expectant mother) to obtain an abortion. A judge could also 
give such consent. 
(c) A 'medical emergency will excuse compliance with the foregoine 
104 •- ^ 
requirement 
(d) Reporting requirements/ public disclosure of clinic'"^ these include the 
doctors telling woman about foetal development and alternatives (such 
as, adoption), detailed reports by doctors to the government on each 
abortion. 
"(1992) 120 L Ed 2"" 674. 
""' Sec. 3209, The Pennsylvania Abortion Control Act, 1982 
"" Roe V Wade [410 US 113 (1973)]. 
'°^ Sec. 3205, The Pennsylvania Abortion Control Act, 1982 
"" Ibid, Sec.3206 
'°^ Ibid. Sec. 3203 
"•^  Ibid Sec. 3207 (b), 3214(a) and 3214 (f). 
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Whatever may be the fall out of this judgment, the legislation of 
abortion on request without State's obstacles is undoubtedly a necessary 
condition for the true equality between men and women. 
Place of Abortion 
Under the MTPA, a pregnancy can only be terminated at:'^'' 
(a) a hospital established or maintained by Government, or 
(b) a place for the time being approved by Government or a District 
Level Committee constituted by that Government with the Chief 
Medial Office or District Health Officer as the Chairperson of the 
said committee. 
The District Level Committee shall consist of not less than three and 
not more than five members including the Chairperson, as the Government 
may specify from time to time. 
Lack of access to MTP services at the primary health care level has 
been city as an important reason for the high rate of unsafe and illegal 
abortions. The MTPA, 1971, has been thus amended in 2002'"^ to reduce the 
rate of unsafe abortions by making legal abortion more widely accessible. 
There is decentralization of authority for approval and registration of MPT 
centers from the State of the distinct Level committee.'"^ 
In Roe V Wade,^^^ as regards the State's important and legitimate 
interest in the health of the mother, the U.S. Supreme Court said : 
" In the light of present medical knowledge '" the 
compelling point" is at approximately the end of the first 
trimester year.... that until the end of the first trimester 
year.... that until the end to the first trimester mortality in 
abortion may be less than mortality in abortion in normal 
106 Sec.4, MTPA, 1971 (as amended by 2002 Amendment). The provisions of Sec.4 are inapplicable 
in cases where the termination of pregnancy is immediately necessary to save the life of pregnant 
woman, Sec 591), MTPA, 1971. 
The Medical Termination of Pregnancy (Amendment) Bill 2002, was approved by the parliament 
of the India on 5 December 2002, to amend the MTPA, 1971. The amended Act is aimed at 
eliminating abortion by untrained persons and in unhygienic conditions, thus reducing maternal 
morbidity and mortality. 
'"* A Bajpai Supra note 18, pp.396-397. 
""410USn3(1973);SeeZ)oevfio//o«,410US 179(1973). 
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child birth. It follows that, form and after this point, a 
State may regulate the abortion procedure to the extent 
that the regulation reasonably relates to the preservation 
and protection of maternal health. Example of permissible 
State regulation in this are requirements as to the 
qualification of the person who is to perform the abortion, 
as to the facility in which the procedure is to be 
performed, that is, whether it must be hospital or may be 
clinic..."° 
Overriding Effect and Punishment Under the MTPA 
The MTPA has been given overriding effect by Sec. 5 (2). In view of 
the non-obstinate clause in the MTPA,'" pregnancies that are carried out in 
accordance with the provisions of the Act will not be subject to any scrutiny 
under the provision of the Indian Penal Code dealing with miscarriage 
(Sections. 312-316) 
Section 5(2) creates a specific offence where an unregistered medical 
practitioner terminates pregnancy. This is an instance of illegal abortion under 
the MPTA. Though it is an independent offence, the punishment for it will be 
thought the Indian Penal Code, and the Code stands modified in that respect. 
Thus, the practitioners of abortion who are not registered, pursuant to the 
MTPA are vulnerable to prosecution under the Penal Code as they do not 
have the protection of the MTPA. Similarly, women undergo with non-
registered medical practitioners may also be at risk of criminal liability."" 
Under the Penal Code, not only is the person causing the miscarriage 
guilty o an offence but he woman who procures the abortion is also guilty. 
The only circumstance, under which abortion was allowed, was where the 
abortion was caused in good faith and order to save the mother's life. The 
"" Cited in K.D. Gaur, Supra note 18, p.505. 
' " Sec, 5 (2) reads: Notwithstanding anytliing contained in the Indian Penal Code (45 of 1860), the 
termination of pregnancy by a person who is not a registered medical practitioners shall be an offence 
punishable with rigorous imprisonment for term which shall not be less then tow years but which 
may extend to seven years under that Code, and that Code shall, to this extent, stand modified. "Prior 
to 2002 amendment for the MPTA , there was no mention of imprisonment term in Sec. 5 (2). 
"'^5'wpranote44, p.7. 
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MTPA was build on the "saving the life of he woman" clause, as it liberalized 
the grounds of abortion. 
However, the provisions of the IPC and the MTPA are not in any wa}' 
conflicting or contradictory to each other. The present legal position is that, 
the IPC provision will only be utilized to prosecute the person who obtains s 
well as provides the abortion, when the conditions and requirement 
enumerated in the MTPA have not been met or in other words, when the 
abortion is illegal under the MTPA."^ 
It may be noted that Sec.5 MTPA contemplates abortion by a 
registered medial practitioner' he/she may not posses experience or training in 
gynecology and obstetrics as required by Sec.2 (d).""* 
The termination of any pregnancy in a place other than that mentioned 
in Sec.4, shall be punishable with rigorous imprisonment for a tem which 
shall not be less than 2 years but which may extend to 7 years. Any person 
being 'owner' of a place which is not approved under Sec. 4(b) shall be 
punishable with similar punishment."^ 
The MTPA protects action taken in good faith, if any registered 
medical practitioner causes any damages by anything which is in good faith 
done or intended to be done under the Act, no suit or other legal proceedings 
can be instituted against them."^ Illegal action, however, will not be 
protected. 
" ' Supra note 54, pp. 62-63. 
"•^  Explanation 2, Sec. 5 MTPA, 1971. 
"^ Sec. 5 (3)-(4), MTPA, 1971. As per Explanation 1, Sec. 5,for the purpose of this section, the 
expression "owner in relation to a place means any person who is the administrative head or 
otherwise responsible for the working or maintenance of a hospital or place, where the pregnancy 
may be terminated under this Act. 
As per Rule 2(e). MPT Rules, 1975, a "place means such building, ten, vehicle or vessel, or part 
thereof, as is used for the establishment or maintenance therein of a hospital or clinic which is used, 
or intended to be used, for the termination of any pregnancy. 
"^/Z)/J,Sec.8. 
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The Central Government and the state Government have been given 
powers to make rules and regulations under Sections 6 and 7 of the MTPA 
respectively. These rules/ rules/ regulations are concerning: 
(i) experience or training of a registered medial practitioner if he 
intends to terminate pregnancy and other matters (Central 
Rules); 
(ii) Regarding certification by a registered medical practitioner of 
any opinion (State Regulations); 
(iii) Intimation of such termination and other specified information 
relating to termination to the Chief Medical Officer of State; 
(iv) Prohibition of disclosure of intimation or information furnished. 
Any person who willfuly contravenes or willfully fails to comply with 
State regulations shall be punished with fine up to Rs. 1,000."'' 
MTP Rules 1975-2003 
In exercise of the powers conferred by Section 6 of the MTPA, 1971, 
the Central Government made the medical termination of Pregnancy Rules 
I 1 $2 
1975. The Rules provide for the experience or training f a registered 
medical practifioner,"^ approval of a place for the purpose of termination of 
pregnancy,'^° inspecfion of place,'^' cancellafion or suspension of certificate 
of approval,'^^ and, review.'^-'. 
No place shall be approved for the purposes of termination of any 
pregnancy unless the Government is satisfied that such termination may be 
den therein under safe and hygienic conditions and under the prescribed 
facilities. An application for the approval of a place shall be addressed to 
Chief Medial officer of the District, who shall verify or enquiry any 
"'/6(W, Sec.7(3) 
"^ Vide G.S.R.2543, dated 10* October 1975, published in the Gazette of India, Pt. II, Sec.3(i) dated 
18" October 1975. The MTP Rules, 1972 are repealed except as respect things doen or omitted to be 
done before such repeal. 
"''Rule 3. MTP Rules, 1975. 
'^ ** Ibid, Rules 4. 
'-' Ibid, Rules 5. 
'^ ^ Ibid, Rules 6. 
'^ ^ Ibid Rules 7. 
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information contained in such application or inspect any such place with a 
view to satisfy himself. If he is satisfied after such verification, enquiry or 
inspection, he may recommend the approval of such place to the Government, 
which may issue a certificate of approval, such certificate is required to be 
conspicuously displayed at the place to be easily visional to persons vesting 
the place.'^^ 
If the Chief medical officer has reason to believe that there has been 
death of, or injury, to a pregnant woman at the place or that termination of 
pregnancies is not being doe under safe and hygienic conditions, he may call 
for any information or may seize any article, medicine, ampule, admission 
register or other document. On finding lack of safe and hygienic condones 
and proper facilities, he shall make a report of the fact to the Government 
giving the details of the deficiencies or defects found at the place.'^^' 
On receipt of such report the Government may after giving the owner 
of the place of reasonable opportunity of being heard either cancel the 
certificate of approval or suspend the same. The owner may apply for the 
issue of a fresh certificate after making such additions or improvements in the 
place as he may think fit.'^^ He may apply for review of the order to the 
Government within 60 days. The Government may confirm, modify or 
reverse the order. 
The Government health facility providing for abortion services continues 
to be low despite not requiring a certification. While the private clinics face 
the tedious and cumbersome procures of registration. In 2003, the MPT Rules 
were amended so that women's accessibility to legal and safe abortions is 
enhanced. The Rules provide for: 
'^' Ibid, Rules 4. 
' " Ibid, Rule 5. The provision of the Code of Criminal Procedure, 1973, relating to seizure shall, so 
far as may be, apply to such seizures. 
" ' Ibid Rule 6. 
'''Ibid 
'^ * Ibid Rule 7. 
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1. Simplification of the registration process for private clinics by 
decentralization of the process as well as evolving of separate 
registration procedures for facilities providing abortion sendees up to 
12 weeks and those providing services for 12-20 weeks gestations. 
2. The Chief Medical Officer in a district will now have the decentralized 
power to grant recognition to private clinics with the help of local 
committees (comprising of representatives from Government and 
NGOs empowered to approved abortion facilities and ensure provision 
of safe abortion care).' 
3. The amended Rules mandates the district level committee to inspect 
the abortion facility within two months of receiving an application for 
registration and in the absence of or after rectification of any noted 
deficiency in the abortion facilities, for the approval to be processed 
within a couple of months, However, the Rules do not specify 
measures or redress mechanisms if certification procedures are not 
completed in the stipulated tome frame. 
4. The Rules also clearly recognized the distinction between first and 
second trimester abortions.. While the physical standards for a facility 
to perform second trimester abortion remains as before, the physical 
standard appropriate to perform first trimester abortion have been 
relaxed. The Rules also allow for approval for abortion facilities 
without the necessity of non-site capability of managing emergency 
. . . 129 ^ 
complications. 
5. Inclusion of medial abortion (as a procedure) in the purview of the 
MTP Act. This should facilitate the so-called 'illegal formal provider 
to come under the category of legal provider to come under the 
category of legal provider, in turn improving women's access to safe 
abortion services. 
The amended rules permit a registered practitioner (e.g. a family 
physician) to induce medical abortion in his/ her clinic using mifepristone up 
to seven weeks gestation provided that the doctor has either on-site capability 
or access to a facility capable of performing surgical abortion in the even of 
failed or incomplete medical abortion. However, the Drug Controller of India 
ahs licensed mifepristone for us up to seven weeks gestation only one the 
prescription of a gynecologist, restricting access to urban areas. '^ ° 
'''Ibid. 
''°ibid 
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MTP Act and Rules : A Critique 
The MPTA does not permit abortion for the purpose of sex selection 
The Act aims to give protection to the physical and mental health of a 
pregnant woman and also to the child in the womb (viz. if there is substantial 
risk of foetus being deformed/ suffering from serous abnormalities, it could be 
aborted) The problem is more of female foeticide and abortion in an illegal 
manner. 
The Act sanctions abortion under the proscribed circumstance. A 
woman can be brought into the acceptable categories defined in Sec.4 of the 
Act. On finding of a female foetus, she can easily have her pregnancy 
terminated. The doctor's opinion, in reality, is difficult to challenge. Though 
the State regulations provide for certification of such opinion and intimation 
of it to the Chief Medial Officer of the State regulations proved for 
certification of such opinion and intimation of it to the Chief medical Officer 
of the State, the punishment for violation of it is only a fine of Rs. 1,000 
further, the Act protects the doctor's action taken in good faith for anything 
done or intended to be done under the Act. 
There, is thus, no method to check that the reason specified by doctors 
for the termination of a pregnancy under the Act is true. A register giving 
reasons for termination of pregnancy and the period thereof has to be 
maintained. But is rarely is. The certificate forwarded to the government is 
hardly taken note of by the latter. SA meager monetary punishment is 
provided for the violation. This is so when sex- selective abortion is totally 
illegal, unconstitutional, and, a criminal act on the part of the doctor. It may 
also be noted that under the MTPA, records maintained under the Act are 
secret and confidential documents not open to public inspection. 
In practice, in a majority of the cases,, the issue is not of the 
reproductive right of the women or her choice but of the sex of the unborn 
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child. Nearly 95% of abortions conducted in the period between 12 to 20 
weeks of pregnancy has been found be sex-selected. It is recommended by the 
Delhi Medical Association (DMA) that gynecologists should not abort fetuses 
between this period. At present, if women demands abortion during this 
period, it can be done with the consent of two-gynecologists. Since 
gynecologists do not carry out ultrasound, they are not aware that the sex of 
the foetus has been detemiined when someone asks for abortion.'^' 
The DMA has suggested and abortion in this period can be carried out 
only if the doctor advices it and not because the parents want it. It has also 
suggested that the government should come out with a policy that abortions 
after 12 weeks be checked by nodal agency.'"^ 
These suggestions are a welcome step in the direction of checking sex-
selective abortions. A major critique of the MTP Act, however, is its apparent 
over- medicalization. Abortion policies conceived with the intent to safeguard 
the women's life form the consequence of unsafe abortion confer a monopoly 
on medical opinion. Doctor hardly mentions the MTP Act to any of their 
patients, as they are legally required to when an abortion is performed. 
Creation of a nodal agency to check abortions after 12 weeks this idea can 
work only if there is a political will and commitment. The composition of that 
agency would determine its efficiency and sensitivity towards the issue. 
Representatives of the government, representative of NGOs, and those of 
medical community; have different agendas to deal with. All of them have to 
work in a coordinated way to achieve the desired result. 
Despite legislation, illegal abortions continue due to various 
socioeconomic factors, reforms are needed in substantive law and the 
procedural law in order to achieve the desired objective. The recent 
'^' Anonymous, The Times of India, New Delhi July 12 (2005) According to Dr. K.K, Aggarwal, 
DMA President, "Six weeks are more than enough for an expectant mother to decide. If an abortion is 
sought after 12 weeks it shows sex- determination practices have been indulged in". 
'''Ibid 
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amendments in the MTP Act and Rules have enhanced access to safe abortion 
services. A strict interpretation of the law may only strengthen the gender bias 
against women today. There is, however, and urgent need to check the sex-
selective abortions. For that particular purpose, the Act needs to be strictly 
construed. 
Chapter-4 
FOETICIDE DISASTER: AMERICAN 
RESPONSE 
FOETICIDE DISASTER : 
AMERICAN RESPONSE 
It was one of the most important issue on which the last presidential 
election in the US was fought. It is an issue that has virtually divided the US 
into two camps those for and those against the right to abortion. Heated 
debates, massive demonstrations and often open clashes between the pro-
lifers and those upholding the right to abortion, have rocked America. Also 
the two U.S. Supreme Court judgments are at the heart of this controversy. 
The United States Supreme Court has dealt a backhanded blow to the 
rights of woman, in a leading 5 to 4 decision on the abortion case of Webster 
V Reproductive Health Services. Although the court did not choose to 
explicitly overturn Roe v Wade', the case which recognized a woman's 
constitutional right to decide whether or not to terminate her pregnancy; 
Webster paves the way for states to impose significant and binding 
restrictions on the availability of abortions and even the availability of 
information on abortions. 
Chief Justice Rehnquist, who authored the Webster opinion, claims 
only to have modified and narrowed the principle of Roe v Wade. From 
perhaps a more realistic perspective. Justice Scalia's concurring opinion 
cortices his colleagues for not openly overruling Roe v Wade, since the 
consequences of Webster are expected to peruse precisely such a result. 
Justice Blackmun, the author of Roe v Wade, also acknowledged that the 
court had in effect overturned, the 1973 ruling. In his Webster dissent, 
Blackmon stated, for today, at least, the law of abortion remains undisturbed. 
For today, the women of this nation still retain the liberty to control their 
destinies. But the sings are evident and very ominous and a chill wind blows. 
(410US113 (1973) 
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To understand the damaging effects of Webster on a woman's right to 
abortion in the United States, it is necessary to briefly review the Judicial 
history of the abortion dilemma in America. 
Right to Privacy 
A woman's constitutional right to terminate her pregnancy was first 
recognized in Roe v Wade in'1973. The court found this right to be rooted in 
the constitutional right to privacy. The right to privacy is not specifically 
enumerated in the Constitution, but is has been regained and protected as a 
fundamental right since 1891. It is encompassed within the concept of liberty 
guaranteed by the Fourteenth Amendment provision, that no state shall 
deprive any person of liberty without due process of law. The court also 
acknowledged earlier decisions which found the right to privacy to be 
supported by the First Amendment, the Fourth and Fifth Amendments, the 
penumbras of the Bill of Rights, and the Ninth Amendment provision that the 
enumeration of certain rights in the Constitution shall not be construed to 
deny or disparage other rights trained by the people. 
After a fairly lengthy review of the history of the right of privacy, the 
history of the abortion dilemma and the contemporaneous medical and legal 
philosophies concerning abortion, the Roe court found the right to personal 
privacy to be broad enough to include the abortion decision. 
Although the right privacy is fundamental and constitutionally 
protected, it is not absolute, it follows that the right to decide whether or not 
to terminate a pregnancy is also not absolute. Nevertheless, because the right 
is fundamental, any regulation which limits the right must meet certain 
constitutional standards. First, the state may limit that right only through 
regulations that can be justified by a "compelling state interest".^ Second, the 
regulating legislation must be narrowly drawn and must express only the 
MlO u s at 155, quoting Kramer v Union Free School District, 395 US 421, 627 
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legitimate state interest at staice.^  Legislation which does not promote a 
"compelling state interest" or that is vague or too broad would therefore be 
struck down as unconstitutional. 
'Compelling' Interest 
In relation to the right to abortion, the court found that the state has 
two legitimate and importanfinterests which are separate and distinct. One is 
to preserve and protect the health of the pregnant woman. The other is to 
protect the potential human life embodies in the foetus. Despite these interests 
being "legitimate and important", the state is nevertheless prohibited form 
regulating the fundamental right to abortion until the time when these 
interests become "compelling"'*. The court determined that these interests 
grow as the pregnancy develops and at different points in time during the 
terms of the pregnancy, each interest becomes "compelling" The 
determination of when each interest becomes compelling was based upon the 
medical technology available at the time of the Roe decision. The court 
divided the term of a woman's pregnancy into there segments, now 
commonly known as the "trimester analysis." During the first trimester, 
which is the first, twelve weeks foUov/ing conception, the state has not 
compelling interest which would uphold any but the most minor regulations 
regarding abortion At this stage, the responsibility for the abortion decision 
rests with the pregnant woman's attending physician. The state's interest in 
the material health of he pregnant woman becomes compelling at 
approximately the end of the first trimester. From this point on, the state may 
regulate the abortion procedure to the extent that the life and health of the 
woman and is normally drawn to that end. 
The state's interest in potential life becomes compelling at the point 
when the foetus reaches viability, approximately at the end of the second 
' Griswoldv Connecticut 381 US 479, 485 (1965) 
"(10 US at 162, 163) 
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trimester. This is when the foetus has the capability of surviving outside the 
woman's womb. At such a time, the state can even prohibit the abortion, 
except when it is necessary to protect the Hfe or heahh of the pregnant 
woman. 
Criticism of Roe 
The Roe v Wade decision has been controversial since the day it was 
handed down. Opponents claim that no support for the right to abortion can 
be found in the constitution. Attacks have been levied against the court for 
having judicially created abortion legislation, when the abortion issue should 
have been decided by either the .state or the federal Congress. Both opponents 
and supporters of abortion have criticized the trimester analysis set forth in 
the decision be-caused the delineation of when the state's interest becomes 
compelling is blurred and less certain as medical technology advances. Until 
Webster, the court itself has seemed uncertain about the course it would 
follow in the abortion arena, for in the years since Roe v IVade, it has 
significantly weakened the practical effect of Roe, while theoretically 
reaffirming the constitutional principles which it recognized. 
Major Abortion Decisions 
In the 1977 decision of Maker v Roe\ the Supreme Court upheld a 
Connecticut law which limited Medicaid funds for abortions for poor women, 
only those which were medically necessary. Denied public funds, poor 
women were financially prevented form obtaining an abortion unless their 
health required one. The court rationalized that the law denying public 
assistance did not place an additional obstacle in a poor woman's path to an 
abortion. The state was allowed to decide not to provide public funds to 
facilitate abortions. The state was allowed to decide not to provide public 
funds to facilitate abortion, but the court said it would not allow a state to 
M 3 2 U S 4 6 4 (1977) 
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place additional obstacles or impose additional restrictions. Besides those that 
were already in existence. 
In Poeker v Doe , the availability of abortions for poor woman was 
further restricted by upholding a city ordinance which banned publicly funded 
hospital care for woman who has abortions that were not medically necessary. 
The court count that Poeker presented the same questions as Maker, and that 
governments had the ability to decide not to allocate funds for purposes they 
chose not to promote. Although decide on the same principals as Maker, the 
impact of Poeker v Doe was significantly greater. Not only were public funds 
no longer available, but now states could prevent women from spending their 
won money to have an abortion in a publicly financed hospital. 
In Colautti v Franklin', the court struck down a Pennsylvania statute 
which required doctors to determine whether a foetus was viable, before 
performing an abortion. If the foetus was viable or "may be viable", doctors 
were required to take steps to save the life of the foetus. The court held that 
neither the legislature not the courts could proclaim any one of the elements 
entering into the ascertainment of viability as a single determinant, because 
the point of viability may differ with each pregnancy. The court also found 
the phrase '"may be viable" to be unconstitufionally vague. 
In Hams v McRae^ the court upheld the Hyde Amendment, cutting off 
federal Medicaid funds for all abortions except those necessary to save the 
woman's life. Again, this case follows the line and reasoning of Maker v Doe 
and Poelker v Rae. 
A municipal ordinance containing a variety of obstacle to abortion was 
struck down in City of Akron v Akron Center for Reproductive Health^. One 
such obstacle was a hospitalization requirement for abortions during the 
' ( U S 519 1977) 
' ( 439 US 379) 
* (448 US 297) (1980) 
' 4 6 2 US 416 (1983) 
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second teamster. The court found that the requirement imposed obstacles of 
increased cost and travel, which were not justified by the stage's interest in 
maternal health, and that there was not reasonable medical basis for the 
regulation. 
The 1984 case of Thornburgh v American College of Obstetricians 
and Gynecologists'" is another decision which reaffirmed Roe v Wade. A 
statute which required the attending physician to recite creation information 
in all circumstance was struck down, because it came "close to being state 
medicine imposed upon the woman., and it officially structures the dialogue 
between the woman and her physician.". 
Trend of Restriction 
From this brief of some of the major abortion decisions since Roe v 
Wade, it is apparent that the Supreme Court has constricted the availability of 
abortions, especially to poor women, by allowing the government to withhold 
public funds for abortions not medically necessary. Nevertheless, until 
Webster, court had upheld the principle of the trimester analysis outlined in 
Roe, reaffimiing a woman's constitutional right to an abortion in the first 
trimester of pregnancy, a conditional right in the second trimester, restricted 
only by the state's interest in the maternal health of the pregnant woman, 
and no clear right in the last trimester because of the state's interest in the 
potential life of the foetus. Government regulation of abortion was allowed 
only so far as it was narrowly drawn to effect the state's ""compelling 
interests. 
Delivered on 3 July 1989, {he Webster decision allows states to impose 
greater restrictions on the availability of abortion, although the opinion does 
not say precisely what regulations would be permissible. The decision 
abandons the trimester analysis, of Roe, referring to it as "unsound in 
'"(476 US 7477) (1984) 
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principle and unworkable in practice." The decision also allows stale 
regulation of doctor-patient communication regarding abortion. 
What Webster Upheld 
Specifically, the court in Webster upheld a Missouri Statute which : 
1. declares that "the life of each human being begin at conception", 
prosecutable interest in life, health and well- being'. 
2. required a physician to perfonn "such medical examinations and 
tests as are necessary to make a finding of the gestational age. 
weight and lung maturity of the unborn child, in determining 
viability of the foetus for woman who appear to be twenty weeks 
pregnant or more; and 
3. prohibits public employees form "encouraging or counseling a 
woman to have an abortion not necessary to save her life", and also 
bans the use of public funds and facilities for such "encouraging or 
counseling", 
In upholding the legislative declaration of when life begins, the court has 
given states the power to enact in law what is essenfially a religious belief 
There percussions of such legislation certainly affect a woman's right to 
abortion, but may also affect the law of torts in relation to unborn children. 
Prior to Webster, the foetus had no "protectable interest" until it had reached 
viability. The future impact of this "preamble" to the Missouri statute is 
uncertain. 
Repression of Webster 
The medical testing requirement imposed on physicians before 
performing abortions on woman twenty weeks pregnant, is a significant 
deviation form the rights of woman during the second trimester is focused on 
the foetus, not the maternal health of he pregnant woman. This regulation 
places significant obstacles in the path of a woman desiring an abortion, 
including increased costs and forcing her to submit to additional medical 
examination. The regulation also intrudes into the physician-patient 
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relationship by controlling the manner by which the physician may determine 
viability. 
Perhaps what is most astounding about the Webster decision is the 
prohibition on public employees from counseling or encouraging abortions 
not medically necessary. To not allow physicians to fully inform their patients 
of all the medical options available to them, not only appears to infringe upon 
the first Amendment right to free speech, but also compromises the 
physician's professional obligations to his patients. Furthermore, because of 
the life-defining preamble to this statute, physicians would also be prohibited 
from prescribing, counseling or encouraging the use of contraception such as 
lUDs and certain low dose birth control pills which act as abortifacients. The 
decision allows states to regulate what physicians and other health care 
providers, who are public employees, can actually say to their patient, and 
forces them to withhold complete medical advice. 
Having found the Missouri statute to be constitutionally sound, the 
court has opened its doors to "many future challenges to a \\oman's right to 
abortion". Thirty one states have already declared their intentions to restrict 
abortions. At leas fifteen states are ready to outlaw abortion if the court so 
allows. At this point in time a woman's right to abortion still exists, although 
it is obvious that sates will be allowed to significantly restrict that right. How 
far state regulations will be allowed to interfere is uncertain, but clarification 
should be announced shortly, as the Supreme Court has al-ready agreed to 
hear three more abortion cases this fall. 
Ayotte V. Planned Parenthood of Northern New England", was a 
decision by the Supreme Court of the United States involving'a facial 
challenge to New Hampshire's parental notificafion abortion law. The First 
" 546 U.S. 320(2006) 
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Circuit had ruled that the law was unconstitutional and an injunction against 
its enforcement was proper. 
The Supreme Court vacated this judgment and remanded the case, but 
avoided a substantive ruling on the challenged law or a reconsideration of 
prior Supreme Court abortion precedent. Instead, the Court only addressed 
the issue of remedy, holding,that invalidating a statute in its entirety "is not 
always necessary or justified, for lower courts may be able to render narrower 
declaratory and injunctive relief." 
The opinion was delivered by Justice Sandra Day O'Connor, who had 
been significantly responsible for developing the Court's recent abortion 
jurisprudence.'^ This decision was O'Connor's last opinion on the Court 
before her retirement on January 31, 2006. 
In its ruling the Court found that the following three propositions were 
established: 
1. "States have the right to require parental involvement when a minor 
considers terminating her pregnancy." 
2. "A State may not restrict access to abortions that are 'necessary, in 
appropriate medical judgment for preservation of the life or health of 
the mother.' Planned Parenthood of Southeastern Pa. v. Casey. 
(plurality opinion)." 
3. "New Hampshire has not taken issue with the case's factual basis: In a 
very small percentage of cases, pregnant minors need immediate 
abortions to avert serious and often irreversible damage to their health. 
New Hampshire has conceded that, under this Court's cases, it would 
be unconstitutional to apply the Act in a manner that subjects minors 
to significant health risks." 
The Court considered under what circumstances federal courts can 
enjoin enforcement of abortion laws if in some cases such laws would have 
'^  O'Connor was one of the three attributed authors of the plurality opinion in Planned 
Parenthood V. Casey, 505 U.S. 833 (1992), that adopted the "undue burden" standard for 
reviewing whether abortion regulations were too stringent, a standard she herself had 
previously formulated in her concurring opinion in Webster v. Reproductive Health 
Services, A92 M.S. 490 {\9^9). 
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the effect of regulating abortion more strictly than is consistent with Supreme 
Court precedent, as the New Hampshire law did in some circumstances. 
The Court ruled that in such circumstances facial invalidation of a 
statute would be inappropriate if the statute could be narrowed sufficiently by 
judicial interpretation. It raised the question of what the appropriate judicial 
rerhedy would be if a statiite's enforcement would be unconstitutional in 
medical emergencies. The court ruled that "invalidating the statute entirely is 
not always necessary or justified, for lower courts may be able to render 
narrower declaratory and injunctive relief" 
Gonzales v. CarhartP is a United States Supreme Court case which 
upheld the Partial-Birth Abortion Ban Act of 2003. The case reached the high 
court after U.S. Attorney General Alberto Gonzales appealed a ruling of the 
United States Court of Appeals for the Eighth Circuit in favor of LeRoy 
Carhart that struck down the Partial-Birth Abortion Ban Act. Also before the 
Supreme Court was the consolidated appeal of Gonzales v. Planned 
Parenthood from the United States Court of Appeals for the Ninth Circuit, 
which had struck down the Partial-Birth Abortion Ban Act. 
The Supreme Court's decision, handed down on April 18. 2007, upheld 
the federal ban and held that it did not impose an undue burden on the due 
process right of women to obtain an abortion, "under precedents we here 
assume to be controlling," such as the Court's prior decisions in Roe v. Wade 
and Planned Parenthood V. Casey. This case distinguished but did not reverse 
Stenberg v. Carhart (2000), in which the Court dealt with similar issues. 
Justice Anthony Kennedy wrote for the Court that the respondents had 
failed to show that Congress lacked power to ban this abortion procedure. 
' ' 550 U.S. 546 (2007) 
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Chief Justice John Roberts along with Justices Samuel Alito, Clarence 
Thomas, and Antonin Scalia agreed with the Court's judgment, and they also 
joined Kennedy's opinion. 
The Court left the door open for as-applied challenges, citing its recent 
precedent in Ayotte v. Planned Parenthood of New England. According to 
Washington Post reporter Benjamin Wittes, "The Court majority, following 
the path it sketched out last year in the New Hampshire case, decided to let 
the law stand as a facial matter and let the parties fight later about what, if 
any, applications need to be blocked." 
The Court decided to "assume ... for the purposes of this opinion" the 
principles of Roe v. Wade and Planned Parenthood v. Casey. The Court then 
proceeded to apply those "principles accepted as controlling here." 
The Court said that the lower courts had repudiated a central premise 
of Casey — that the state has an interest in preserving fetal life — and the 
Court held that the ban was narrowly tailored to address this interest. Relying 
deferentially on Congress's findings that this intact dilation and extraction 
procedure is never needed to protect the health of a pregnant woman. 
Kennedy wrote that a health exception was therefore unnecessary. And, 
where medical testimony disputed Congress's findings. Congress is still 
entitled to regulate in an area where the medical community has not reached a 
"consensus." 
The majority opinion held that "ethical and moral concerns", including 
an interest in fetal life, represented "substantial" state interests which 
(assuming they do not impose an "undue" burden) could be a basis for 
legislation at all times during pregnancy, not just after viability. 
The majority opinion in Gonzales v. Carhart did not discuss the 
constitutional rationale of the Court's prior abortion cases (i.e. "due process"). 
However, the majority opinion disagreed with the Eighth Circuit that the 
Toeticufe (Disaster American (Response 12 6 
federal statute conflicted with "the Due Process Clause of the Fifth 
Amendment [which] is textually identical to the Due Process Clause of the 
Fourteenth Amendment." 
McCorvey v. Hill,''' was a case in which the principal original litigant 
in Roe v. Wade, Norma McCorvey, also known as 'Jane Roe', requested the 
overturning of Roe. The U.S. Court of Appeals for the Fifth Circuit ruled that 
McCorvey could not do this; the United States Supreme Court denied 
certiorari on February 22, 2005, rendering the opinion of the Fifth Circuit 
final. The opinion for the Fifth Circuit was written by Judge Edith Jones, who 
also filed a concurrence to her opinion for the court. McCorvey's case 
McCorvey - who, since Roe, had become pro-life - sought to have Roe 
overturned based on her rights as an original litigant. Federal Rules of Civil 
Procedure permit a litigant to file for "relief from judgment", under defined 
circumstances. However, the same rule requires that "[tjhe motion shall be 
made within a reasonable time"; the U.S. District Court for the Northern 
District of Texas ruled that the time elapsed since Roe (in excess of thirty 
years) was too great for McCorvey to now file. 
The Court of Appeals for the Fifth Circuit upheld the ruling of the 
district court. Judge Jones, writing for a three judge panel, noted that, of the 
objections brought by McCorvey on appeal, none held up; the district court 
acted properly. 
Judge Jones concluded : 
"The perverse result of the Court's having determined 
through constitutional adjudication this fundamental social 
policy, which affects over a million women and unborn 
babies each year, is that the facts no longer matter...That the 
Court's constitutional decision making [sic\ leaves our nation 
in a position of willful blindness to evolving knowledge 
should trouble any dispassionate observer not only about the 
'^  385 F.3d 846 (5th Cir. 2004)[1] 
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abortion decisions, but about a number of other areas in 
which the Court unhesitatingly steps into the reahn of social 
poHcy under the guise of constitutional adjudication." 
American Trends of Sex-Selections 
The practice of sex-selective abortion to permit parents to destroy 
unwanted female fetuses has become so wide-spread in the modern world that 
it is disfiguring the profile of entire countries—transforming (and indeed 
deforming) the whole human species. 
Even in the United States, the boy-girl sex ratio at birth for Asian-
Americans is now several unnatural percentage points above the national 
average. So sex-selective abortion is taking place under America's nose. 
According to a recent study published by the National Academies of 
Science, is already has. Looking at data from the 2000 U.S Census, 
researchers noticed a strange phenomenon. The U.S.-born children of 
Chinese, Korean, and Asian Indian parents tended to be male. The 
researchers, Douglas Almond and Lena Edlund, called this "son-biased sex 
ratios."'^ 
Taking their study a step further, they considered the effect of birth 
order. First-born children of Asians showed normal sex ratios at birth. 
roughly 106 girls for every 100 boys. If the first child was a son. the sex ratio 
of the second-born children was also normal. 
But what happened if the first child was a girl? The second child 
tended to be a boy. Almond and Edlund found that "This male bias is 
particularly evident for third children: If there was no previous son, sons 
"'http://www.boston.com/bostonglobe/editorial_opinion/oped/articles/2008/04/06/choosin 
g_to_eliminate_unwanted_daughters/ 
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outnumbered daughters by 50%." That means that, for every 150 boys, there 
were only 100 hundred surviving girls. The rest had been eliminated.'^ 
The authors quite rightly interpret this "deviation in favor of sons" the 
only way they possibly could, namely, as "evidence of sex selection, most 
likely at the prenatal stage." In other words, as early as a decade ago. Asian-
American communities in the U.S. were already practicing sex-selective 
abortion. 
In the Unhed States and a few other prosperous, technologically 
advanced nations, methods of sex selection that are less intrusive or more 
reliable than older practices are now coming into use. Unlike prenatal testing, 
these procedures generally are applied either before an embryo is implanted 
in a woman's body, or before an egg is fertilized. They do not require 
aborting a fetus of the "wrong" sex. 
These pre-pregnancy sex selection methods are being rapidly 
commercialized — not, as before, with medical claims, but as a means of 
satisfying parental desires. For the assisted reproduction industry, social sex 
selection may be a business path toward a vastly expanded market. People 
who have no infertility or medical problems, but who can afford expensi\'e 
out-of-pocket procedures, are an enticing new target. 
For the first time, some fertility clinics are openly advertising sex 
selection for social reasons. Several times each month, for example, the New 
York Times' Sunday Styles section carries an ad from the Virginia-based 
Genetics & IVF (in-vitro fertilization) Institute, touting its patented sperm 
sorting method. Beside a smiling baby, its boldface headline asks, "Do You 
Want To Choose the Gender Of Your Next Baby?" 
Recent trends in consumer culture may warm prospective parents to 
such offers. We have become increasingly accepting of — if not enthusiastic 
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about — "enhancements" of appearance (think face-lifts, collagen and Botox 
injections, and surgery to reshape women's feet for stiletto heels) and 
adjustments of behavior (anti-depressants, Viagra, and the like). These drugs 
and procedures were initially developed for therapeutic uses, but are now 
being marketed and normalized in disturbing ways. When considering 
questions of right and wrong, of liberty and justice, it is well to remember that 
the state is not the only coercive force we encounter. 
This constellation of technological, economic, cultural, and ideological 
developments has revived the issue of sex selection, relatively dormant for 
more than a decade. The concerns that have always accompanied sex 
selection debates are being reassessed and updated. These include the 
prospect that selection could reinforce misogyny, sexism, and gender 
stereotypes; undermine the well-being of children by treating them as 
commodities and subjecting them to excessive parental expectations or 
disappointment; skew sex ratios in local populations; further the 
commercialization of reproduction; and open the door to high-tech consumer 
eugenics. 
Sex Selection Debates in the United States 
Sex selection is not a new issue for U.S. feminists. In the 1980s and 
early 1990s, it was widely discussed and debated, especially by feminist 
bioethicists. This was the period when choosing a boy or girl was 
accomplished by undergoing prenatal diagnostic tests to determine the sex of 
a fetus, and then terminating the pregnancy if the fetus was of the undesired 
sex. 
Ultrasound scanning and amniocentesis, which had been developed 
during the 1970s to detect, and usually to abort, fetuses with Down's 
syndrome and other conditions, were on their way to becoming routine in 
wealthier parts of the world. Soon they were also being openly promoted as 
'Foeticide (Disaster Jimetican (Response 130 
tools for enabling sex-selective abortions in South and East Asian countries 
where the cultural preference for sons is pervasive. Opposition in these 
countries, especially strong in India, mounted in the early 1980s and remains 
vibrant today. 
Throughout the 1980s and early 1990s, feminists and others in the U.S. 
who addressed the issue of sex selection were — almost universally — 
deeply uneasy about it. Not all opposed it equally, but none were enthusiastic 
or even supportive. 
Some, like Helen Bequaert Holmes, pointed out that the deliberate 
selection of the traits of future generations is a form of eugenics'^. Man\' 
deplored the practice as a symptom of a sexist society, in effect if not always 
in intent. In a book-length treatment of these concerns, published in 1985, 
philosopher Mary Anne Warren asked whether the practice should be 
considered an aspect of what she dubbed 'gendercide' — "no less a moral 
atrocity than genocide" — and published an entire book on the topic in 
1985^1 
But there was also broad consensus among feminists that any effort to 
limit sex-selective abortions, especially in the U.S., would threaten 
reproductive rights. Warren, despite her misgivings, argued that choosing the 
sex of one's child was sexist only if its intent or consequence was 
discrimination against women. She concluded that "'there is great danger that 
the legal prohibition of sex selection would endanger other aspects of 
women's reproductive freedom," and considered even moral suasion against 
the practice to be unwarranted and counterproductive. 
By the mid-1990s, the discussion had reached an impasse. No one 
liked sex selection, but few were willing to actively oppose it. Sex selection 
'* Humber and Almeder, eds. "Sex Preselection: Eugenics for Everyone?" Biomedical 
Ethics Reviews, 1985 
Mary Ann Warren. Gendercide: The Implications of Sex Selection. Rowman & 
Littlefield, 1985 
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largely faded as an issue of concern for U.S. feminists, especially outside the 
circles of an increasingly professionalized bioethics discourse. 
Favouring Sex Selection 
The unfettered "right to choose" is a progressive value, we are 
instructed by the abortion lobby-one indispensable to the empowerment of 
women. But a new study iii the Proceedings to the National Academy of 
Sciences (PNAS) prompts an awkward question-ho^^' exactly are American 
women empowered when abortion is deployed to prevent the existence of 
American girls? Population experts have documented for years the use of 
abortion for sex selection in regions of the world where sons are more highly 
prized than daughters. 
The new technologies of sex selection (and, perhaps, their potential 
profits) have prompted some bioethicists to argue in favor of allowing parents 
to choose their offspring's sex. As in past debates on other assisted 
reproductive procedures, they frame their advocacy in terms of '"choice," 
"iiberty,-' and "rights." John Robertson, a lawyer and bioethicist close to the 
fertility industry, is one of the leading proponents of this approach. In a lead 
article of the winter 2001 issue oi American Journal of Bioethics, Robertson 
wrote, "The risk that exercising rights of procreative liberty would hurt 
offspring or women — or contribute to sexism generalh' — is too speculative 
and uncertain to justify infringement of those rights."^' 
Robertson's claims are based on a world view that gives great weight 
to individual preferences and liberties, and little to social justice and the 
common good. As political scientist Diane Paul writes in a commentary on 
Robertson's recent defense of "preconception gender selection,'" "If you 
°^ Jeff Jacoby, "Choosing to eliminate unwanted daughters", Global Columnist, April 6, 
2008 
"' John A. Robertson. "Preconception Gender Selection," American Journal of Bioethics. 
Winter 200\ 
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begin with libertarian premises, you will inevitably end up having to accept 
uses of reprogenetic technology that are even more worrisome" than sex 
selection."" 
Definitions of procreative liberty like Robertson's are expansive — 
indeed, they often seem limitless. They are incapable, for example, of making 
a distinction between terminating an unwanted pregnancy — that is, deciding 
whether and when to bear children — and selecting the qualities and traits of 
a future child. However, sex selection and abortion are different matters, 
especially when a pregnancy is not involved. 
Since new sex selection technologies are used before pregnancy. 
political discussions and policy initiatives which address them need not 
directly affect women's rights or access to abortion. In fact, many countries 
already prohibit "non-medical" sex selection, with no adverse impact on the 
availability or legality of abortion. One such nation is the United Kingdom, 
where, in November, 2003, after a comprehensive reconsideration of the 
issue, their Human Fertilization and Embryology Authority recommended 
that sex selection for social reasons continue to be prohibited, and that the 
Authority's purview be expanded to include regulation of sperm sorting 
technologies as well as other sex selection procedures. Even in the United 
States, where abortion rights are imminently threatened, the emergence of 
pre-pregnancy technologies should make it far easier than before, when sex 
determination meant selective abortion, to consider sex selection apart from 
abortion politics. 
When Mary Anne Warren considered sex selection in 1985. she 
summarily dismissed concerns of its contribution to a new eugenics as 
22 Dian Paul. "Where Libertarian Premises Lead," American Journal of Bioethics, Winter 
2001 
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"implausible" on the grounds that "there is at present no highly powerful 
interest group which is committed to the development and use of immoral 
forms of human genetic engineering.'"^^ 
However, less than two decades later, a disturbing number of highly 
powerful figures are in fact committed to the development and use of a form 
of human genetic engineering that huge majorities here and abroad consider 
immoral — inheritable genetic modification, or manipulating the genes 
passed on to our children. These scientists, bioethicists, biotech 
entrepreneurs, and libertarians are actively advocating a new market-based, 
high-tech eugenics. 
Princeton University molecular biologist Lee Silver, for example, 
positively anticipates the emergence of genetic castes and human sub-species. 
•"The GenRich class and the Natural class will become . . . entirely separate 
species," he writes, "with no ability to cross-breed, and with as much 
romantic interest in each other as a current human would have for a 
chimpanzee."" Nobel laureate James Watson promotes redesigning the genes 
of our children with statements such as, "People say it would be terrible if we 
made all girls pretty. I think it would be great."^^ 
Silver's and Watson's remarks (and all too many similar ones) refer to 
technologies that are being used routinely in lab animals, but have not been 
applied to human beings. However, pre-implantation genetic diagnosis 
(PGD), the most common new sex selection method, is very much related to 
these technologies. It was introduced in 1990 as a way to identify and discard 
embryos affected by serious genetic conditions, and thus prevent the birth of 
children with particular traits. Though PGD is touted as a medical tool, 
Mary Ann Warren. Gendercide: The Implications of Sex Selection. Rowman & 
Littlefield, 1985 
"^  Lee, Silver. Remaking Eden. Avon, 1997 
"^  Shaoni Bhattacharya. "Stupidity should be cured, says DNA discoverer," New Scientist, February 
28,2003 http://www.newscientist,com/news/news,jsp?id=ns99993451 
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disability advocates have pointed out that many people who have the 
conditions it targets live full and satisfying lives. PGD, they say, is already a 
eugenic technology. 
In recent years, PGD has begun to be used to screen for more and more 
genetic attributes — late-onset conditions, tissue types suitable for matching 
those of a future child's sigk sibling, and sex. Advocacy of even greater 
permissiveness in the use of PGD is beginning to pepper the professional 
literature. Bioethicist Edgar Dahl recently published an essay arguing that if a 
"safe and reliable genetic test" for sexual orientation were to become 
available, "parents should clearly be allowed" to use it, as long as they are 
permitted to select for homosexual as well as heterosexual children." '^ 
Bioethicist Julian Savulescu even baits disability advocates with the argument 
that we "should allow people deliberately to create disabled children.'""^ 
Concern about consumer eugenics and the commodification of 
children looms large for critics of social sex selection. As part of a recent 
campaign aimed at the Human Fertilization and Embryology Authority, the 
UK-based bioethics group Human Genetics Alert writes, "If we allow sex 
selection it will be impossible to oppose 'choice' of any other characteristics, 
such as appearance, height, intelligence, et cetera. The door to -designer 
babies' will not have been opened a crack — it will have been thrown wide 
open."^^ 
Another British NGO, Gene Watch UK puts it this way: Allowing sex 
selection "would represent a significant shift towards treating children as 
commodities and [subjecting] the selection of a child's genetic make-up . . . 
25 Edgar Dahl. "Ethical Issues in New Uses of Preimplantation Genetic Diagnosis," Human 
Reproduction, Vol.18 No. 7 
Julian Savunescu, from the title of a November 25, 2003 presentation in London. See 
http://www.progress.org.uk/events/ChosenChildren.html 
"The Case Against Sex Selection," December 2002 http://www.haalert.org/ 
sexselection.PDF 
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to parental choice, exercised through paying a commercial company to 
provide this 'service'."^^ 
Some researchers, bioethicists, and fertility practitioners have public!} 
opposed such uses of PGD, and expressed alarm at what the new push for 
social sex selection seems to portend. In September, 2001, Robertson, then 
acting chair of the Ethic§ Committee of the American Society for 
Reproductive Medicine (ASRM), issued an opinion that overturned the 
organization's opposition to PGD for social sex selection. The New York 
Times reported that this "stunned many leading fertility specialists." One 
fertility doctor asked, "What's the next step? . . . As we learn more about 
genetics, do we reject kids who do not have superior intelligence or who 
don't have the right color hair or eyes?""''^  
In the US, several women's organizations and other NGOs drafted a 
letter, signed by nearly a hundred groups and individuals, urging the ASRM 
not to loosen its recommendations on sex selection. Several months later, the 
ASRM affirmed its opposition to the use of PGD for "non-medical" sex 
selection. (The organization does not oppose sperm selection to select the sex 
of a child for "family balancing.") The spread of social sex selection and the 
ASRM episode were described in an Atlantic Monthly article titled "Jack or 
Jill? The era of consumer-driven eugenics has begun." Author Margaret 
Talbot concluded, 
If we allow people to select a child's sex, then there really is no barrier 
to picking embryos — or, ultimately, genetically programming children — 
based on any whim, any faddish notion of what constitutes superior stock. . . . 
A world in which people (wealthy people, anyway) can custom-design human 
beings unhampered by law or social sanction is not a dystopian sci-fi fantasy 
29 ,1, 
30 
Gene Watch UK Submission to the HFEA Consultation on Sex Selection," January 2003 
Gina Kolata."Fertility Ethics Authority Approves Sex Selection," The New York Times, September 
28, 2001 
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any longer but a realistic scenario. It is not a world most of us would want to 
live in/^ 
Voicing a Preference for Girls 
In 1992, Nobel Prize-winning economist Amartya Sen estimated the 
number of "missing women" worldwide, lost to neglect, infanticide, and sex-
specific abortions, at one hundred million. Similarly shocking figures were 
confirmed by others. 
Many in the global North are distressed by the pervasiveness and 
persistence of sex-selective abortions in South and East Asia, and believe 
bans on sex selection procedures may be warranted there. At the same time, 
some of these people believe sex selection in countries without strong 
traditions of son preference may not be so bad. 
This double standard rests on shaky grounds. The increased use and 
acceptance of sex selection in the U.S. would legitimize its practice in other 
countries, while undermining opposition by human rights and women's rights 
groups there. Even Fortune recognized this dynamic. "It is hard to overstate 
the outrage and indignation that MicroSort [a sperm sorting method] prompts 
in people who spend their lives trying to improve women's lot overseas," it 
noted in 2001.'^ 
In addition, there are also large numbers of South Asians living in 
European and North American countries, and sex selection ads in India 
Abroad and the North American edition of Indian Express have specifically 
targeted them.''^ South Asian feminists in these communities fear that sex 
selection could take new hold among immigrants who retain a preference for 
sons. They decry the numerous ways it reinforces and exacerbates misogyny, 
including violence against women who fail to give birth to boys. If these 
'^ Margaret Talbot. "Jack or Jill? The era of consumer-driven eugenics has begun," The Atlantic 
Monthly, March 2002 
" Meredith Wadman. "So You Want A Girl?," Fortune, February 2001 
" Susan Sachs. "Clinics' Pitch to Indian Emigres," New York Times, August 15, 2001 
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practices are unacceptable — indeed, often illegal — in South Asia (and 
elsewhere), should they be allowed among Asian communities in the West? 
An immigrant couple, recently arrived from India, requests an 
ultrasound procedure for their expected third child (they have two daughters). 
They tell the physician that they are concerned about the health of the fetus. 
The ultrasound detects no problems. "And is it a boy or a girl?" the parents 
ask. "An alert physician might wonder how best to respond to the couple's 
question. Requests for prenatal sex determination as a potential prelude to 
sex-selective abortion have surfaced among Indian immigrants in the United 
States and Canada."''' The root of the problem is ancient and economic. Male 
children are favored since they carry the family name and frequently get the 
family inheritance. Girls are viewed as liabilities, who will cost their parents a 
dowry when they marry and move into their husband's homes [sic]...""'" 
While no U.S. law prohibits prenatal sex-determination procedures, 
discussions about ethical aspects of preconception sex selection for 
nonmedical reasons provide an apt analogy. The ethics committee of the 
American Society for Reproductive Medicine advises that, if preconception 
sex selection methods such as X- and Y-sperm cell separation are established 
as safe and effective, physicians may perform these procedures "for gender 
variety in a family" when couples "are fully informed of the risks of failure" 
and "affirm that they will fully accept children of the opposite sex if the 
T / - T 
preconception gender selection fails." This second condition precludes 
aborting fetuses solely because of their sex. 
The AMA's Council on Ethical and Judicial Affairs has taken a 
different track. Its policy statements on artificial insemination advise 
physicians against participating in sex selection of sperm "for reasons of 
^* B. D. Miller, "Population Ethics: Religious Traditions: Hindu Perspectives," in W. T. 
Reich, ed., Encyclopedia of Bioethics, rev. ed., vol. 4 (New York: Simon & Schuster 
Macmillan, 1995), p. 2001. 
" "Cover Story: Sex Selection in India," Religion and Ethics Newsweekly, June I, 2001, 
http://www.pbs.org/wnet/religionandethics/ week440/cover.html. 
^^  "Preconception Gender Selection for Nonmedical Reasons," Fertility and Sterility (May 
2001), 863. 
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gender preference. Physicians should encourage a prospective parent or 
parents to consider the value of both sexes.""' A related statement on genetic 
counseling holds, "It would not be ethical to engage in selection on the basis 
of non-disease related characteristics or traits." Physicians who are moralK 
distressed by the possibility that parents may request abortions on the basis of 
genetic infonnation may "choose to limit their services to preconception 
diagnosis and advice or not [to] provide any genetic services." including 
ultrasonography. ^^  (The physician in our opening scenario might opt for this 
approach.) 
These considerations would suggest that healthcare professionals arc 
obligated to disclose only the medically relevant information that results from 
prenatal tests and procedures. If, however, they disclose to some patients 
"nonmedical" information—such as the sex of a fetus when no related 
medical concern is present—and withhold similar information from other 
patients, they run the risk of acting in an arbitrary and unjustifiably 
discriminatory way. It is better to establish a consistent stance concerning 
such disclosure, and stick to it. 
Further, although Hinduism is the majority religion of India. Hindu 
teaching does not support sex-selective abortion but condemns it. The 
cumulative weight of Hindu tradition rejects abortion for any reason other 
than jeopardy to the mother: "From earliest times, ... abortion (viz., 
deliberately caused miscarriage as opposed to involuntary miscarriage) at any 
stage of pregnancy has been morally condemned as violating the personal 
integrity of the unborn, save when it was a question of preserving the 
" Current Opinions of tiie Council on Etiiical and Judicial Affairs, E-2.04 Artificial 
Insemination by Known Donor, E-2.05 Artificial Insemination by Anonymous Donor. 
^' Current Opinions of the Council on Ethical and Judicial Affairs, E-2.12 Genetic 
Counseling. 
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mother's life. No other consideration, social or otherwise, seems to have 
been allowed to override this viewpoint." '*° 
Avoiding unwarranted generalizations about peoples, their culture, and 
their religious traditions is important because such generalizations can 
become stereotypes that are applied unjustly to persons from that cultural or 
religious group. Not every cpuple of Indian descent will ask about the sex of 
their child-to-be; not every couple who ask will be considering abortion. 
(Conversely, some couples from non-Indian backgrounds will seek the same 
information precisely because they have sex selection and possible abortion 
in mind.) Moreover, unexamined cultural generalizations can lead us to 
overlook the differences within cultures and religious traditions—especially 
when, as in India, authoritative voices within the culture and its traditions are 
seeking to reverse a widespread, long-established practice. 
In contrast to sex selection in India, however, a preference for girls 
may be emerging in America. Anecdotal evidence — based on reports from 
companies offering various methods for sex control and on perusal of the 
"Gender Determination" message board at www.parentsoup.com, which has 
over a quarter million postings — tends to confirm that of Americans trying 
to determine the sex of their next child, many are women who \\'ant 
daughters. 
That Americans may not use new technologies to produce huge 
numbers of "extra" boys does not, however, mean that sex selection and 
sexism are unrelated. One study, by Roberta Steinbacher at Cleveland State 
University, found that 81% of women and 94% of men who say they would 
use sex selection would want their firstborn to be a boy. Steinbacher notes 
' ' V. G. J. Rajan, "Will India's Ban on Prenatal Sex Determination Slow Abortion of 
Girls?" Hinduism Today 18,4 (April 1996), http.V/www.hinduismtoday com/ 
1996/4/#gen241. 
40 
J. J. Lipner, "The Classical Hindu View on Abortion and the Moral Status of the 
Unborn," in H. G. Coward, J. J. Lipner, and K. K. Young, Hindu Ethics: Purity, Abortion, 
and Euthanasia (Albany: State University of New York Press, 1989), p. 60. 
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that the research Uterature on birth order is clear: firstborns are more 
aggressive and higher-achieving than their sibHngs. "We'll be creating a 
nation of little sisters," she says. 
Observers of sex selection point to another discriminatory impact: its 
potential for reinforcing gender stereotyping. Parents who invest large 
amounts of money and effort in order to "get a girl" are likely to have a 
particular kind of girl in mind. As a mother of one of the tlrst MicroSort 
babies recalled, "I wanted to have someone to play Barbies with and to go 
shopping with; I wanted the little girl with long hair and pink fingernails."''^ 
There are many reasons people may wish for a daughter instead of a 
son, or a boy rather than a girl. In a sympathetic account, New York Times 
reporter and feminist Lisa Belkin described some of the motivations of U.S. 
women who are "going for the girl." 
"They speak of Barbies and ballet and butterfly barrettes," she writes. 
but "they also describe the desire to rear strong young women. Some want to 
recreate their relationships with their own mothers; a few want to do better by 
their daughters than their mothers did by them. They want their sons to have 
sisters, so that they learn to respect women. They want their husbands to have 
little girls. But many of them want a daughter simply because they always 
thought they would have one." 
Wishes and Consequences 
Compelling though some of these longings may be, sex selection 
cannot be completely understood or appropriately confronted by evaluating 
the rightness or wrongness of parental desires. The preferences of prospective 
parents are obviously relevant in child-bearing matters, but so are the well-
"' Lisa Belkin. "Getting the Girl," The New York Times Magazine, July 25, 1999 
*^ "Choosing Your Baby's Gender," www.cbsnews.com, November 7, 2002 
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being of future children, and the social consequences of technologies— 
especially those that are already being aggressively marketed. 
Wishing for a girl, or for a boy, is cause for neither shame nor 
condemnation. But as legal scholar Dorothy Roberts points out, it is 
important to "scrutinize the legal and political context which helps to both 
create and give meaning to individuals' motivations.""*^ 
If wishes, choices, and preferences are to be appropriately balanced 
with social justice and the common good, they cannot be unthinkingly 
transformed into protected liberties, much less codified rights. Isolated from 
social consequences, both wishes and liberties are at best naive. 
A 2006 study published in the British medical journal, the Lancet, 
estimated that up to half a million female fetuses are aborted every year in 
India. Joseph D'Agostino, vice president for communications with the 
Virginia-based Population Research Institute (PRI), calls it "a massive 
violation of human rights" which affects both women and men. "When it 
comes to sex selective abortion, it's something that's leading to grave social 
problems—the extermination of tens of millions of girls," says D'Agostino. 
"And of course it's bad for the boys too because they're going to grow up and 
not be able to get married. It seems to be against everyone's interests. 
In 2005, a U.N. report stated that the number of "missing" girls 
resulting from abortion and female infanticide is now at an estimated 200 
million worldwide. In an effort to combat the problem, the U.S. sponsored a 
resolution at the U.N.'s Commission on the Status of Women calling on states 
to eliminate infanticide and gender selection. But the resolution was 
withdrawn, thanks to opposition from China, India, Mexico and other 
countries—one of which apparently was Canada. 
Dorothy Roberts, Killing the Black Body: Race, Reproduction, and the Meaning of 
Liberty, New York: Vintage Books, 1997, p. 286 
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One of the latest high-tech sex selection methods to appear in the U.S. 
is a sperm sorting technique which is marketed as a way to achieve "family 
balancing" or "family completion." Demographers and women's rights groups 
are concerned that an increased acceptance of gender selection in the U.S. 
will serve to exacerbate the problem in countries where "son preference" 
prevails. 
D'Agostino, who believes the gender imbalance "is turning into a huge 
global problem that's getting worse every year," says his organization would 
like to see sex selective abortion outlawed in the U.S. He says it should be 
more prominent on the U.N.'s agenda, and that countries need to work to 
"change the culture around this and hopefully change the laws." "There 
needs to be some sort of global approach to this because it's fast becoming a 
social problem," says D'Agostino. "It's not only immoral, it's impractical, and 
people need to have a different mentality." 
How can we rid the world of this barbaric form of sexism? Simph 
outlawing sex-selective abortions will be little more than a symbolic gesture. 
As long as abortion is basically available on demand, any legislation to 
abolish sex-selective abortion will have no impact. 
What about more general restrictions on abortion, then? Poll data 
consistently demonstrate that most Americans do not favor the post-/?oc 
regimen of unconditional abortion. But a return to the pxt-Roe status quo. 
where each state made its own abortion laws, would probably have very little 
effect on sex-selective abortion in our country. After all, the ethnic 
communities most tempted by it are concentrated in states where abortion 
rights would likely be strongest, such as California and New York. 
In the final analysis, the extirpation of this scourge will require nothing 
less than a struggle for the conscience of nations. Here again, South Korea 
may be illustrative: Its gender imbalances began to decline when the public 
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was shocked into facing this stain on their society by a spontaneous, home-
grown civil rights movement. 
To eradicate sex-selective abortion, we must convince the world thai 
destroying female fetuses is horribly wrong. We need something akin to the 
abolitionist movement: a moral campaign waged globally, with the victories 
declared one conscience at a tjme. 
Chapter-5 
PRE-NATAL DIAQNOSTIC 
TECHNOLOGIES: HAZARDS AND 
REGULATION 
PRE-NATAL DIAGNOSTIC TECHNIQUES : 
HAZARDS AND REGULATION 
Perception 
Scientific development and technological advancements are expected 
to be pursued by man for general human good, but unfortunately in present 
times some specific technological know-how is leading to greater abuse on 
humanity. One such case is the sex determination through scientific methods 
resulting in female foeticide. This is commonly known as sex-selection. 
Sex selection is the "Original Sexist Sin". Sex-selective abortions have 
become an alarming social e\il in several parts of India. Both in North and 
South India, the twin processes of "elimination of unborn daughters" and 
"slow killing" through neglect and discrimination of those that are born, may 
soon precipitate a major demographic catastrophe. Urgent remedial efforts 
need to be initiated in this regard. The present deficit of women in India is 
greater than the entire female population of Britain. Due to all pervading 
influence of patriarchy, sex selection has transcended all barriers of caste and 
community, and even the North-South dichotomy. Sex pre-selection clinics 
employing modern medical technology have already spread to countries of the 
North and the South. Cross-cultural studies of the attitudes of the providers 
and users of sex-selection technology reveal few basic differences between 
the North and the South. The issues at stake are numerous - social, 
demographic, cultural and political. The most urgent are the fundament right 
to life, the survival of half of human kind and the right to equality. It involves 
all of us men and women, North and South experts and the lay public' 
Restricting sex-selection does not infringe upon "women's right to 
choose the sex of their offspring "because such a "right" does not exist. 
' Ravindra R.P., Sex-Selection: Legal and Ethical Issues, The Child and the Law, 1997, UNICEF, 
pp.58-59 
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Victims of sex-selection the women have no basic riglit to participate in 
decision making in matters such as education, marriage and contraception. It 
is insulting to them to impose this "choice" on them, which has been created 
by researchers, "techno-docs" and patriarchy to serve their own interests. 
Practically and conceptually, sex-selection cannot be treated as a 
family planning tool nor can the matter be left as being "personal'", the 
personal is indeed very political in this context. Discrimination and 
subjugation on the basis of gender is a real social problem. There can be no 
technical solution to it. 
Legal solution, however, is possible and indispensable. Equally 
significant is the consciousness raising among medical experts and there is a 
need of self-restraint on their part. The enactment and enforcement of 
comprehensive legislation prohibiting sex-selections an essential 
responsibility of the state as it has an obligation to uphold the right of all 
citizens to equality and to ensure their freedom from discrimination. It should 
be motivated by public interest. This will help to prevent the social damage, 
which may be occasioned by a sex ratio that is adverse to women. 
Appropriate legislation would initiate the long pending task of mobilizing the 
complex process of regulating medical (especially reproductive technology in 
India. It would provide the much needed space for discussing more intricate 
and controversial issues such as surrogacy, in vitro fertilization and genetic 
engineering. Progressive laws are always several steps ahead of popular 
public perception. So "offending public opinion" and fear of the inability to 
implementing these statutes should not be used to retard efforts to develop 
legislation. 
After more than two decades of nation wide campaigning, assurances 
by six Prime Ministers and dozens of Union Ministers and effective 
implementation of Central legislation banning sex determination tests is still 
' Ibid 
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nowhere in sight. Any further delay by the government will only confirm our 
worst fears about its lack of political will. The alternative, as attempted by 
the terrorist in Punjab who threatened "direct action" against sex 
determination clinics is a lesson for the legitimate governments. So the state 
must act at lest to reestablish its authority as the custodian of people's rights. 
The girl child's right is the right to be born and not to be aborted purely 
because she is a girl. So far there are no fail safe ways of preventing the 
misuse of foetal sex-determination through amniocentesis or ultrasound tests 
to ensure this right. Denial to a girl child of her right to be born is one of the 
most heinous violations committed by society. Gender bias and deep-rooted 
prejudice and discrimination against girl children and preference for male 
children have led to female foeticide. To eliminate yet to be born life, just 
because it happened to be a girl, is the worst kind of gender bias practiced by 
parents and society. As a result, sex-determination centres and abortion 
centres are flourishing and expanding in spite of a governmental ban. The 
point to note is that the people demanding foeticide include not only the 
poorer section who have socio-economic compulsions but members o^ the 
upper and middle classes as well. 
According to one estimate between 1981 and 1991 more than four 
million girl children joined the ranks of India's missing women and an 
estimated 1.2 million lives were snuffed out either through "abortions or 
postudate murder".^ 
Eleven million "murders" take place on an average (according to a 
survey) every year in this country in the name of abortion."* Though abortion 
is a hotly debated issue in the West, the urgency of population control 
measures and the mysterious silence of religious groups here keep the issue in 
the background. Legally it may be asked that whether the elimination of a 
^ Ibid 
' Ibid 
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mere foetus can amount to an offence, destruction of a life or an in-human 
action, because it may yet be said to have no Hfe. But the fact is not so, the 
Ufe begins with the mere conception and can be practically shown to exist in 
the foetus. In this respect we may refer to a conference held at Chennai in 
which a film on abortion, "Silent Scream" produced by Dr. Bernard 
Nathensan of the United States was screened, which explained through ultra 
sound pictures, the growth of the foetus within the womb. The unborn baby in 
the womb was shown wriggling continuously to avoid the instrument of death 
wielded by the doctor.^ By this the generally asked question: "'When does life 
actually begin" becomes irrelevant. The said film proves beyond doubt that 
life begins with the beginning of the growth of foetus. The female foeticide, 
besides eliminating the girl child also affects adversely the mother of the girl 
child both physically and psychologically. This amounts to cruelt)' in law. 
When we look at the faces of young women who voluntarily collude in 
the "murder" of innocent lives, it is difficult to believe that they are without 
guilt, and if we are to go by the medical statistics, the Psychological and other 
consequences are inescapable as well. 
Incidentally Dr. Nathensan who produced the film "Silent Scream" 
was head of the "Centre for Reproductive and Sexual Health" in New York 
City back in 1973. The doctor who was on the frontlines campaigning for 
abortion on demand at the end of the sixties and involved in nearly 60,000 
abortions later demanded legislation to protect the unborn. In his book The 
aborting America, he confesses that what went on in his organisation was a 
serious mistake. He writes: 
"The obvious scientific conclusion is that the foetus is 
demonstrably an independent human entity. The obvious 
moral conclusion is that abortion cannot be justified 
unless, on clear medical grounds, the mother's life is at 
stake." 
5 Ibid 
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He also explained that his movement from a pro-abortion to an anti-
abortion position was not caused by religious consideration, but the purely 
intellectual and scientific discoveries. 
In a press release on the occasion the Society for Protection of Unborn 
Child, the Chennai branch of a U.K. based pro-life organisation, highlighted 
the risks women went through in the process of eliminating the foetus as 
follows: 
"Abortion is not a simple, safe procedure which many 
women believe. The mother has to undergo extreme 
physical and emotional suffering. Thirty percent of them 
will be affected with chronic diseases and troubles 
through life. One out of three loses the opportunity to 
become mother again. Those luckier may get children who 
are handicapped, underdeveloped or mentally retarded."'' 
In view of these facts the problem of female foeticide has attained 
enormous legal dimensions. 
Diagnostic Techniques and Its Hazards 
Amniocentesis is the deliberate puncture of the amniotic fluid sac per 
abdomen. In this test a 20-22 gauze spinal needle about 4" in length is pierced 
into the amniotic cavity with the stiletto in. The stiletto is withdrawn and few 
drops of liquor are discarded. About 10 ml of fluid is collected in a test tube 
for diagnostic purposes.^ 
Hazards of Amniocentesis^ 
A. Maternal Complications are: 
- Infection 
- Haemorrhage (Placement or uterine injury) 
- Premature rupture of the membranes and premature labour. 
- Maternal isoimmunisation in Rh-negative cases. 
6 Ibid 
' D.C. Dutta, Text Book of Obstetrics, p. 174, New Central Book Agency, Calcutta 
" Ibid 
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B. Foetal hazards are: 
- Trauma 
- Foetomaternal haemorrhage 
In majority of cases the infection occurs in illegal and induced 
abortions that has increased the incidence of septic is due to the fact that'' 
proper antiseptic and asepsis are not taken; incomplete evacuation; and 
inadvertent injury to the genital organs and adjacent structures, particularly 
the gut. Chorionic villous sampling, which is usually carried out between 8 
and 12 weeks gestation, and involves taking a sample of placental tissue.' 
Foetal and sampling or cordocentesis involves puncturing the umbilical vein 
to obtain a sample of foetal blood. With cordocentesis, the results may be 
available within 2-3 days. 
All the three techniques mentioned above require ultrasound control 
for success, and carry a risk of foetal loss or damager. Hence the procedures 
must be attempted by well experienced sonologists to minimise foetal 
damage." 
When the foetus of 20-22 weeks is aborted, the occasional deaths are 
due to hypernatraemia, endotoxic shock, disseminated intravascular 
coagulopathy and cerebral hemorrhage due to accidental injection of 
hypertonic saline into the blood stream. " 
There is no universally safe and effective method which is applicable 
to all cases. However, the complications are much less (5%) if termination is 
done bejfore 8 weeks by suction evacuation or currette. The complications are 
about five times more in mid-trimester termination irrespective of the 
methods employed. The complications are either related to the methods 
employed or to the abortion process. 
' Ibid 
'" Samarjeet Bhadury, Essentials of Radiology and Imaging, p.412, Aditya Medical Books 
Distributors, Lucknow 
'\lbid 
'" Supra note 1 
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Gynecological complications include menstrual disturbances, chronic 
pelvic inflammation, infertility due to comual block, scar endometriosis, and 
Asherman's syndrome leading to secondary amenorrhoea. 
Obstetrical complication include recurrent midtrimester abortion due to 
cervical incompetence, ectopic pregnancy, premature labour, dysmaturit). 
increased perinatal loss, rapture uterus and Rh isoimmunisation in Rli-
negative women, if not prophylactically protected with immunoglobulin. 
While the published figure of maternal deaths varies widely but the 
pattenr remains almost the same. The maternal death is lowest in first 
trimester termination especially with suction evacuation. Concurrent 
tubectomy even by abdominal-route doubles the mortality rate. The rate 
increases 10 times to that of first trimester. 
Mystification of Technologies'^ 
Practitioners' Mischief 
An entire discourse of emancipation and achievement is carefully built 
around the issue. Practitioners have created clients not only out of the 
traditional minded uneducated Indians who aspired for sons to perform the 
family rites, but also among the apparently most modernised well-educated 
and economically well-off sections of society, who are being convinced that 
not making use of advancements in technology may be anything but 
irrational. Moreover it is being argued that this technology is to emancipate 
women from the burden of repeated pregnancies in their quest for producing a 
son. Due to this attitude of medical practitioners pre-natal diagnostic 
techniques legitimize and entrench an essentially negative and unjust through 
process, the process which leads towards large scale extermination of female 
foetuses. 
'^  Doly Arora, "The Victimising Discourse: Sex-Determination Technologies and Policy," Economic 
and Political Weekly, February 17,1996, p.240 
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Utilitarian Propaganda 
The discursive context of sex-determination tests is further created ad 
sustained by so called utilitarian arguments in favour of sons and towards 
averting the birth of unwanted and economically burdensome daughters. The 
narrow utilitarian logic, especially when defined in terms of individual 
calculus, easily omits the consideration of many such questions which score 
poorly when examined from the perspective of society at large, and which are 
bound to have far-reaching implications for human relations. It is relevant to 
state here that this line of argumentation is flawed for more than one reason. 
For one thing, it overlooks certain historical truths. It is a fact that even 
at present the male-female ratio is adverse though the low status of women is 
not difficult for anyone to see. And, where certain specific communities are 
characterized by an adverse sex-ratio for women, as in states of Punjab, 
Haryana, Rajasthan adn Madhya Pradesh, one comes across practices, such 
as, wife sharing by brothers, or, even cousins. For another, this argument fails 
to stand the test of logic too. Even if one goes by the logic of demand and 
supply one must not forget that scarcity of women would only worsen the 
crime situation against women. Not only is it difficult to rule out an increased 
incidence of crimes like rape, abduction and forced polyandry in such a state. 
one will not be surprised if in an eagerness to ensure that one can get one's 
son married in some form child marriage makes a come-back in a state of 
scarce 'supply' of women. 
The most serious objection to this argument of demand and supply 
principle, however, is that it relates the position of women to the sheer fact of 
their number, thereby overlooking the numerous structural factors which have 
systematically deprived and devalued women in the present state of things. 
Any explanation regarding the status of women regardless of the legal and 
political framework which has given all kinds of support to the patriarchal 
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structures of society and thereby devalued women's power will be 
misleading. 
The fact remains that availability of such technology in a context 
marked by prejudice against women opens the door for reinforcing rather than 
changing that bias. It is that technological facts are offered in place of social 
solutions to the problems and these may not succeed in actually solving the 
problems to be answered. The trouble is that technological solutions are in 
fact likely to further intensity the problem itself Selective abortion h no 
answer to the problem of devaluation of women; it only facilitates the already 
biased attitudes and practices and thus further strengthens their hold on the 
society. 
Social A rguments 
Numerous other arguments are offered by the supporters of sex-
determination and considered quite acceptable by their clients. Some of these 
are also formulated in terms of social goals. Thus, for instance, it is very 
conveniently argued that the availability of sex-determination techniques will 
help in achieving family planning targets and therefore it should be permitted. 
For, sex determination, it is contended that it will enable couples to avoid 
adding to the number of children for the sake of producing a male child. How 
this eagerness to avoid the birth of girls will result in serious demographic 
imbalances and make sex-ratio increasingly unfavourable to women is either 
not considered at all, or its threatening implications are not fully understood 
by them. Ironically, even when th need for population control is expected on 
social grounds, individual choice based arguments in support of sex 
determination techniques are given precedence over the social concern based 
arguments. Social problems which would result in case of an extremely 
adverse sex ratio as a consequence of this are not given any consideration by 
the supporters. 
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Further, the impHcations of pre-natal diagnostic technologies for social 
relations are not considered at all by their proponents. In the name of 'choice" 
not only is the position of women likely to be further devalued, control of 
men over reproductive rights of women will be further strengthened. What is 
made out to be an issue of choice is in effect an issue of control. Technologies 
which offer instruments of furthering exploitative processes in the society 
cannot be supported simply because they appear to increase individual choice. 
The various forms of control and repression which underline these must be 
carefully understood. 
Thus, for instance, the effects of this technology on the health of those 
who will be its users or objects for its execution, through convincingly termed 
beneficiaries, are rarely examined by its supporters in terms of the processes it 
generates simply because of its availability. Even if the health implications of 
technologies used for sex determination are looked into carefully, the 
implications of repeated abortions in the hope of conceiving a male child, a 
hope which is systematically generated by those who offer such technologies, 
are overlooked. In order to be meaningful, the evaluation of technology must 
therefore never be confined to the processes its execution generates. It cannot 
be divorced from all that which emanates from its very availability. 
The construction of discursive space for the ready acceptance of the 
pre-natal diagnostic techniques has thus been very instrumental in the 
expansion of the practice of sex-determination and selective abortion of 
female foetuses throughout the length and breadth of the country. 
Plea of Quality Control 
In large part support to pre-natal diagnostic techniques is offered on 
grounds of right to determine the quality of the child. This line of thinking, 
however, has extremely threatening implications, which must be carefully 
perceived. For, it this quest for "quality' of the child is considered legitimate 
and intervention with reproductive processes is permitted on this ground, the 
day will not be far when the right to have children itself will be subject to the 
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'quality' qualification. Reproduction will not only be reduced to a mechanical 
process, it will also become a right of the qualified few. And all this is most 
likely to be done in the name of interests of the child to be born.'^ 
This will only result in the perception of child as a "product' of a 
commercialized reproduction process. And this may further reinforce class 
distinctions even in reproduction, if only by nearly closing opportunities of 
producing a better quality child for many who will not be able to avail such 
quality control services offered by the market. Choice made available through 
such technologies will effect be restricted to those who will be able to afford 
it. This will increase, not reduce, the basis for inequality in society. 
Disability Argument 
The technologies are justified since these may help to eliminate 
disability through intervention before birth. This rationalization however, is 
worked out primarily in terms of the rights of foetus discourse. The most 
objectionable feature of the arguments put forth by champions of the rights of 
the foetus in this respect is that these reduce women to the role of carrier only, 
with the result that women's bodies are seen as a more physical material for 
reproduction process. 
This is far from liberating women. Apart from this the fact remains that 
it is not possible to rectify the disability through intervention. These 
technologies only legitimize and pave the way for abortion in order to avert 
the birth of handicapped child. Not only will such thinking individualize the 
problem of disability, and blame individual women for having given birth to 
disabled children despite available technologies, it also attaches stigma to the 
handicapped and seeks to eliminate the handicapped from the face of the 
earth. If one looks at the contributions made by various handicapped 
individuals to different fields of activity, it will not be difficult to see the 
flawed reasoning which informs such arguments about the handicapped. 
''Ibid 
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There is a need to safeguard reproductive rights of women against the 
invasion of technologies and market forces. Legislative intervention can be 
one way of dealing with the issue, provided of course it is not meant to be a 
symbolic exercise, and provided that it is supported by requisite policN 
support as well as the strengthening of public space to eliminate the 
possibility of discourse manipulation by vested interests. 
Rapid advancements in medical technologies in recent yes have opened 
the road to wide - ranging interventions in the sphere of reproduction. 
Significant among the technologies which facilitate such interventions and 
thereby manipulations of reproductive functions are those of artificial 
insemination, invitrofertilisation, pre-natal diagnostics, embryo transfer, etc. 
Most of these technologies are known to have the potential for adverse side 
effects for women who are supposedly offered their benefits. Some of these 
are also feared to involve unknown risks for their users. Their implications for 
social relations are also likely to be very disturbing: and their proneness to 
being misused too appears to be quite high in many socio-political contexts. 
The pre-natal diagnostic techniques involve the use of technologies, 
such as, ultra sonography, amniocentesis, chorion villibiops>. foetoscopy. 
maternal serum analysis, etc. These are supposedl}' meant to facilitate the 
detection of foetal abnormalities and thereb}' facilitate subsequent 
interventions such as abortion or therapy.'"'' 
According to the estimate, between 1978-82. nearly 78.000 female 
foetuses were aborted after sex determination tests in the country. Between 
1986-87, 30,000 to 50,000 female foetuses were apprehended to have been 
aborted. Between 1982-92, the number of clinics for sex-determination 
multiplied manifold. In the city of Bombay alone it increased from less than 
10 to around 300. Between 1987-88 nearly 13,000 sex-determination tests 
were estimated to have been done in seven Delhi clinics themselves."' 
'^ Supra note 13 
'* Source- SAHELI, A Delhi based NGO 
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The commercial intent behind the growing use of these techniques 
becomes apparent from the way these facilities came to be publicized through 
advertisements in newspapers, in trains, buses, on walls and pamphlets. Even 
training programmes for foetal sex testing became a promising business! And 
every-where the idea was to prevent the birth of an unwanted girl child. 
The Registrar General of India has admitted to abortion of 3.6 Lakh 
female foetuses in 1993-94,'^ an estimate based on hospital births alone, land 
a very large number of these are estimated to have followed sex 
determination. Although it is not possible to provide exact statistics regarding 
the present extent of this practice of sex-determination, estimates place the 
number some-where around two lakhs in a year.'** 
Apart from posing a serious threat to the demographic balance, the 
growing resort to pre-natal diagnostic technologies for sex-determination 
exposes women to additional health risks. The increased risks of abortion or 
congenital malformation in the foetus apart, the health of women is also 
known to have been adversely affected in several cases, either directly 
because of the use of the methods or because of their being used in certain 
conditions, or due to the action taken in response to the information made 
available through these health risks for late abortion. The inherent risk lies in 
the fact that amniocentesis is not possible before 15-16 weeks of pregnancy 
and an ultrasound, which happens to be the most widely misused technique at 
present, can help diagnose the sex of child only after 26-28 weeks of 
pregnancy. 
Till recently there was no law against the practice except in 
Maharashtra which adopted it in 1989.'^ The states of Punjab. Haryana, and 
Rajasthan passed it recently. Even there, it remained ineffective in deterring 
the practice both because of its own nature and the wider context. The recent 
legislative intervention of the Central Government is also unlikely to be of 
" Supra note. 13 
"Ibid 
" The Act is known as "Maharashtra Regulation of use of Pre-natal diagnostic Techniques Act, 1988 
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much help in altering the situation because it addresses the issue in a very 
superficial and token manner. It is full of loopholes and does not find much 
support through other policies, which in effect create the structural space for 
continuance of the practice. The continued manipulation of discursive space 
to sustain and reinforce gender bias in society on the one hand, and legitimize 
various forms of discrimination in matter of birth in the name of choice on the 
other, further complicates the issue and demands that this be perceived and 
handled carefully, and in all its complexity. All this invokes a very strong 
legal jurisdiction regarding human and fundamental rights relating to women 
in general and the girl child in particular. 
For several years, women's groups along with other social groups 
working on issues pertaining to health, social justice and human rights, have 
been struggling to get a Central law promoted for dealing with the growing 
female extermination. It may seem ironical that now when a law pursuant to 
their efforts - the Pre Natal Diagnosis Techniques Act was passed^', these 
organisations themselves are struggling against it. A careful reading of this 
Act makes it quite clear the reasons for this discontent and demand for 
changes in it. 
The new law appears to have little more than symbolic worth. First, 
because it does not address the problem of sex-determination in a 
comprehensive way. The problem is approached in a very superficial and 
token manner. Secondly, because it does not even possess the mechanisms 
necessary for its own effectiveness. It leaves enough grounds to ensure 
defeating its own purpose."^ 
The Act specifies the purpose for which pre-natal diagnostic tests can 
be conducted. It permits detection of five types of abnormalities, viz. 
chromosomal abnormalities, genetic metabolic diseases, haemoglobino-
^^ Supra note 13 
'^ The Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994 
'^^ Supra note 13 
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pathies, sex linked genetic diseases, congenital anomalies. The list can. 
however, be expanded by the Central Supervisory Board, to be created for 
implementation of the Act also lays down certain conditions which must be 
fulfilled dif these techniques are to be used: the age of pregnant woman being 
above 35; there being a history of two or more spontaneous abortions or foetal 
loss, a family history of mental retardation or physical deformities such as 
spasticity or other genetic disease or the exposure of pregnant woman to 
potentially teratogenic agents such as drugs, radiation, infection or chemical. 
The Central Supervisory Board has been authorized to add to this list too. The 
legislation thus does not question the use of pre-natal techniques as such. It 
only relates to regulate the motives of its use. This Act appears to have missed 
completely the relationship between technology servicing the ends of social 
prejudice and commercial interests taking advantage of its. Contrary to the 
demands put forth by several concerned social organisations and activist 
groups that the tests permissible for reasons other than sex-determination 
should be confined to government hospitals, it in fact grants a renewed 
legitimacy to the private sector expansion, and consequent misuse of 
technology. Some of the inadequacies and loopholes in the PAD Act are as 
follows.""' 
(a) The law makes no provision at all for the registration of ultrasound 
machines or other sophisticated machines and equipment which are so 
used, simply because these are also being used for various other 
purposes. 
(b) There is nothing in the law which may challenge the techniques of sex 
pre-selection which are reportedly being practiced in various parts of 
the country and which, with rapid developments in technology, will 
soon become an easily accessible method of determining the sex of the 
foetus. 
(c) The law provides that no person conducting pre-natal diagnostic 
procedures shall communicate to the pregnant woman or her relatives 
the sex of the foetus by words, signs or in any other manner. It, 
however leaves enough scope for a leak within the framework of 
23 Ibid 
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legality. There is nothing in the act, which for instance bars the 
communication of such information to non-relatives. One wonders if 
there will be any problem in case this information is passed on through 
friends to the woman's relatives. 
(d) There is no provision in the legislation for the creation of any local 
vigilance committees, which could contribute to the effective 
implementation of the Act. 
(e) The name of the registered medical practioner convicted by the court 
will have to be reported by the appropriate authority to the respective 
state medical council for taking necessary action including the removal 
of his name from the register of the council for two years for the first 
offence and permanently for subsequent offence. The act does not. 
however specify any time period within which action has to be taken 
by it. 
(f) The legislation in its present form is addressed to be limited purpose of 
dealing with the problem of selective female extermination. 
(g) It does not raise any doubts regarding the desirability, safety, or social 
implications of the pre-natal diagnostic techniques. 
The Act can become implementable provided the following points are 
taken into consideration: 
1. Government and NGOs should try to evolve a vv-orking group of 
volunteers to educate people about the Act. 
2. These working groups should be empowered to lodge complaints and 
monitor the implementation of the Act. 
3. Licenses for prenatal diagnosis should be restricted to government 
institutions. 
4. The woman undergoing a sex determination test, being a \'ictim rather 
than the perpetrator of the crime, should not be punished. 
Pre-Natal Diagnostic Techniques Act and Medical Ethics 
The issue of abortion care is complex - influenced b} religion and 
morals, the socio-political context, and sexual politics. The issue has been 
further compounded by sex-selective abortion in India. As abortions before 20 
weeks of pregnancy were legal, female foeticide could not be banned per se. 
The requirement of a new law was therefore felt, to prevent the misuse of the 
MTP Act for sex selective abortions. 
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The Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of 
Sex Selection) Act, 1994 '^' 
The Indian Government, responding to the petition made by NGOs and 
women's groups, passed an Act prohibiting the practice of pre- natal 
diagnosis of sex of the foetus (Pre-natal Diagnostic Techniques - PNDT-Act 
1994). Under it, individual practitioners, clinics or centers cannot conduct 
tests to determine the sex of the foetus or inform the couples about it. It is a 
cognizable, non-bailable and non-compoundable offence to have recourse to 
pre-natal diagnostic techniques under the pretext of detecting chromosomal 
abnormalities. It is also an offence on the part of the pregnant woman who 
undergoes the tests. 
The State of Maharashtra which took the lead in 1988 by enacting the 
Regulation of Pre-natal Diagnostic Techniques Act, faced a lot of opposition 
to such a law from certain quarters. The Act got diluted as a result. Further, 
there was absence of such law in neighboring states. The need for a central 
legislation with stringent provisions was strongly felt. A Bill was introduced 
for this purpose in 1991 in the Lok Sabha.^ ^ 
In the statement of Objects and Reasons to the 1991 Bill, it is stated; 
"It is proposed to prohibit pre-natal diagnostic techniques 
for determination of sex of the foetus leading to female 
foeticide. Such abuse of techniques is discriminatory 
against the female sex and affects the dignity and status of 
women. Legislation is required to regulate the use of such 
techniques and to provide deterrent punishment to stop 
such inhuman act." 
-•* The Act was initially the Pere-natal Diagnostic Techniques (Regulation and Prevention fo Misuse) 
Act, 1995, which came into force on 1.1.1996. the Act was renamed and largely amended in 2002 by 
the Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Amendment Act, 2002 
(14 of 2003). The said amended Act came into force on 14.2.2003. The Central Act is on the same 
lines as the Maharashtra Regulation of Use of Pre-natal Diagnostic Techniques Act, 1988. Several 
other States like Kamataka, Haryana and Rajasthan have also passed a similar legislation. 
" See Kusum, "The Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Bill 
1991: A Critique", 33 Journal of Indian Law Institute, p. 14 (1991). 
<Pre-nataC (Diagnostic lecfiniques: Jfazards amf^guCdtion 161 
The 1991 Bill seeks to achieve the following objectives; 
(i) Prohibition of the misuse for pre-natal diagnostic techniques for 
determination of sex of foetus, leading to female foeticide. 
(ii) Prohibition of advertisement of pre-natal diagnostic techniques 
for detection or determination of sex. 
(iii) Permission and regulation of the use of pre natal diagnostic 
techniques for the purpose of detection of specific genetic 
abnormalities or disorders. 
(iv) Permitting the use of such techniques only under certain 
conditions by the registered institutions. 
(v) Punishment of for violation of the provisions of the proposed 
legislation. 
The PNDT Act, 1994 (as amended by 2002 Amendment) provide for 
the prohibition of sex selection, before or after conception, and for regulation 
of pre-natal diagnostic techniques for the purposes of detecting genetic 
abnormalities or metabolic disorders or chromosomal abnormalities or certain 
congenital malformations or sex-linked disorders and for the prevention of 
their misuse for six determination leading to female foeticide.^'' 
The Act has three aspects viz. prohibitory, regulatory and preventive. It 
prohibits sex selection completely either before or after conception, li 
regulates the use of pre-natal diagnostic techniques for legal or medical 
purposes and prevents misuse for illegal purposes. In order to look into 
various policy and implementation matters the Act provides for the setting up 
for various bodies along with their composition, powers and functions. Under 
the Act. registration is mandatory for every genetic clinic. 
Regulation of Pre-natal Diagnostic Techniques 
On and a from the commencement of this Act (i.e. PNDT Act), no 
Genetic Counseling Centre,^'' Genetic Clinic^^ or Genetic Laboratory^*^ unless 
"*• The Preamble to the PNDT Act, 1994 (as amended by 2002 Amendment). The Act extends to the 
whole of India except the State of Jammu and Kashmir. The Scheme of the Act is such that it consists 
of 34 sections spread over eight chapters. 
" "Genetic Counseling Center" means an institute, hospital, nursing home or any place which 
provides for genetic counseling to patients [Sec. 2 (c), PNDT Act, 1994] 
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registered under the Act, can conduct or associate with, or help in, conducting 
activities relating to pre-natal diagnostic techniques. They cannot employ or 
cause to be employed or take services of any person whether on honorary 
basis or on payment who does not possess the prescribed qualitlcations. Such 
techniques have also been prohibited to be conducted by a medical geneticist, 
gynecologist, pediatrician, registered medical practitioner or any other person 
at a place other than a registered place/° 
The Act allows pre-natal diagnostic techniques to be conducted only 
for the purposes of detection of any of the following abnormalities, namely: 
chromosomal abnormalities, genetic metabolic diseases, heamonglobino-
pathies, sex - linked genetic diseases, congenital anomalies, or any other 
abnormalities or diseases specified by the Central Supervisory Board.''' 
Pre-natal diagnostic techniques can be conducted for the above said 
purposes only if one of the following conditions is satisfied."'^  
(i) the pregnant woman is above 35 years. 
(ii) She has undergone two or more spontaneous abortions or foetal 
loss. 
(iii) She has been exposed to potentially teratogenic agents such as 
drugs, radiation, infection or chemicals. 
"Genetic Clinic" means a clinic, institute, hospital, nursing home or any place which is used for 
conducting pre-natal diagnostic procedures [Sex. 2 (d), PNDT Act. 1994]. It includes a vehicle. 
where ultrasound machine or imaging machine or scanner or other equipment capable of determining 
sex of the foetus or a portable equipment which has the potential for detection of sex during 
pregnancy or selection of sex before conception, is used [Explanation, Sec. 2 (d)] 
" "Genetic Laboratory" means a laboratory and includes a place where facilities are provided for 
conducting analysis or tests of samples received from Genetic Clinic for pre-natal diagnostic test [sec. 
2 (e), PNDT Act, 1994].It includes a place where ultrasound machine or imaging machine... 
similarly worded as Explanation o toSec. 2 (d) [Explanation, Sex. 2 (e)] Rule 14 (1), PNDT Rules, 
1996, lays down that no Genetic Laboratory shall accept for analysis or test any sample, unless 
referred to it by a Genetic Clinic. 
°^ Sec. 3, PNDT Act, 1994. 
'^ Sec. 4 (2) PNDT Act, 1994. The Central Supervisory Board has specified as follows: "any other 
indication of possible genetic disease/ anomaly in the foetus such as sporadic genetic disease in the 
couple, a positive screening test for carrier status or positive screening test for genetic disease/ 
congenital anomaly in pregnancy , etc" (Vide S.0.189 (E), dated 12* February 2004). 
'^ Sec. 4 (3), PNDT Act, 1994. 
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(iv) The pregnant woman or her spouse has a family history of 
mental retardation or physical deformities such as, plasticity or 
any other genetic disease. 
(v) Any other condition as may be specified by the Central 
supervisory Board/^ 
Because the purpose have been specified, no relative or husband of the 
pregnant woman can seek or encourage the conduct of any pre-natal 
diagnostic techniques.""* 
Guidelines before Using Pre-natal Diagnostic Techniques 
The person qualified to use such techniques has to be satisfied for 
reason to be recorded in writing that any of the conditions for carrying out 
such techniques has been fulfilled."'^  Further, he has to satisfy the following 
requirements. ^^ 
(a) All known side effects and after-effects of the procedures are 
explained to the pregnant woman. 
(b) A written consent of the woman undergoing the procedures has 
been obtained after explaining to her in the language in which 
she understands. 
(c) A copy of the written consent has been given to the pregnant 
woman.'' 
Strict records have to be maintained of the pregnancy related 
techniques performed and failure to maintain such records, particularly those 
related to the conduct of ultrasound tests will attract strict penalties under the 
TO 
Act. Any deficiency or inaccuracy in the maintenance of records of 
"' The Central Supervisory Board ahs added substantially to the list of indication s for the purpose of 
conducting ultrasound tests. These 23 indications are to be found in 'Form F' of the PNDT Rules. 
1996. 
'^  Sec. 4 (4). PNDT Act, 1994. 
-" Id., Sec. 4 (3) 
'^ '^W., Sec. 5(1) 
" With the amendments in the Act and the Rules, there has been a bifurcation of procedures adopted 
for invasive and non-invasive test. For invasive procedures the informed consent of the woman has to 
be taken in 'Form G' provided the PNDT Rules, 1996 [Rule r 9 (1).] This consent from has to be 
signed by the woman alone .For non-invasive procedures such as ultrasounds the consent of the 
woman need not be taken but the woman and the medicalprofessional conducting such tests have to 
sign a declaration stating that she does not want to know the sex of the foetus and the test is not being 
conducted for the purposes of sex determination and that the sex of the foetus will not be disclosed to 
the woman [Rule 19 1(1 A)]. The format of this declaration has been provided as part of 'Form F' in 
the PNDT Rules, 1996. 
^' 1. Jaising (Ed.), Pre-Conception & Pre-Natal Diagnostic Techniques Ac t - A Users Guide to the 
Law, Universal Law Publishing Co., Delhi, p. 13 (2004). 
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ultrasonography shall amount to contravention of the provisions of Sec. 5 or 
Sec. 6.^ ^ It will then be presumed that the sex of the foetus has been disclosed. 
Prohibition of Sex Determination and Selection 
Under the Act, no Genetic Counseling Centre or Genetic Laboratory or 
genetic Clinic or any person can conduct or cause to be conducted pre-natal 
diagnostic techniques including ultrasonography for the purpose of 
determining the sex of a foetus. Further, no person can cause or allow to be 
caused selection of sex before or after conception.''^ 
When otherwise, for determining any abnormality, the pre-natal 
diagnostic techniques are used and the sex of the foetus is known, Sec. 5 
specifically prohibits communication of sex of foetus to the pregnant woman 
or her relatives. Any form of communication by words, signs, or in any other 
manner is prohibited."*' 
Thus, Sections 5 and 6 prohibit the determination or communication of 
the sex of the foetus. While sex-selection techniques are strictly prohibited as 
they are considered to have no medical indication-natal diagnostic techniques 
can be used only for the purposes of this Act. It would be worthwhile, here, to 
examine what constitute sex-selection and pre-natal diagnostic techniques. 
Sex-selection 
"Sex-selection" includes any procedure, techniques, test or 
administration or prescription or provision of anything for the purpose of 
ensuring or increasing the probability that an embryo will be of a particular 
sex " This is a broad definition and can be used to cover any technique where 
pre-conception sex codeterminations attempted. If. for instance, a person 
'•^  Provisio, Sec. 4 (3). PNDT Act, 1994. 
Id.. Sec. 6. 
'J Id.. Sec. 5 (2). 
"*" Id.. Sec. 2 (o). It has been inserted by the 2002 Amendment Act. The original law targeted only 
post-conception medical techniques like sonography and amniocentesis, used for the detection of 
genetic abnormalities, etc since pre-conception was not covered by any law, several clinics were 
openly offering sex selection services. The amendment expense the ban on sex determination tests to 
include pre-conception sex selection techniques. 
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prescribes aryuvedic pills, with the promise that it will ensure the birth of a 
boy, he/she will be in breach of the provisions of this Act. 
The use of the term "ensuring or increasing the probability" in this 
provision covers any attempt at ensuring the birth of a particular sex. It does 
not matter that the attempt was not successful. The couple would still be liable 
under the Act as they tried to increase the probability of the embryo being of a 
particular sex. Here it is the intention that is relevant and no necessarily 
dependent on how effective the procedure is. 
Under the Act, no person, including a specialist or a team of specialists 
in the field of infertility, shall conduct or cause to be conducted or aid in 
conducting by himself or by any other person, sex selection on a woman or a 
man or on both or any tissue, embryo, concepts, fluid or gametes derived from 
either of both of them.'*^ Thus, sex -selection is clearly prohibited under the 
Act. 
Pre-Natal Diagnostic Techniques 
"Pre-natal diagnostic techniques" include all pre-natal diagnostic 
procedures and pre-natal diagnostic tests.'*'' The pre-natal diagnostic 
procedures generally refer to the extraction of samples for the purpsoes of 
analyzing the same in pre-natal diagnostic tests. The pre-natal diagnostic 
procedures include both non-invasive procedures (such as ultrasonogrpahy, 
foetoscopy) and invasive procedures (such as taking samples of amniotic 
fluids, chorionic vili, embryo, blood, etc).Similarly, pre-natal diagnostic tests 
'*' Sec. 3A, PNDT Act, 1994 (inserted by 2002 Amendment). "Conceptus" means any product or 
conception at any stage of development from fertilization until birth including extra embryonic 
membranes as well as the embryo or foetus [Sec. 2 (ba)]. 
"Embryo" means of developing human organism after fertilization till the end of eight weeks (56 
days) [Sec. 2 (bb)]. 
"Foetus" means a human organism during the period of its development beginning on the 57the day 
following fertilizationro creation (excluding any time in which its development has been suspended) 
and ending at the birth (Sec. 2 (be)]. 
"" Sec. 2 (j), PNDT Act, 1994 
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include both invasive and non-invasive tests. Ultrasonogrpahy has been 
provided for under both the pre-natal procedures as well as tests. 
Under the Act, "Pre-natal diagnostic procedures" means all 
gynecological or obstetricalor medical procedures such as ultrasonography, 
foetoscopy, taking or removing samples of amniotic fluid, chorionic villi. 
embryo, blood or any other tissue or fluid of a man, or of a woman before or 
after conception, for being sent to Genetic Labortory / Clinicfoer conducting 
any type of analysis or pre-natal diagnostic tests for selection of sex before or 
after conception"*^ The pre-conception tests are, thus, included in the 
definition of pre-natal diagnostic procedures. 
All pre-natal diagnostic procedures have to be immediately preceded 
by locating the foetus and placenta through ultrasonogrpahy. And the pre-
natal diagnostic procedure will be done under direct ultrasonographic 
monitoring.'*'^  This was prescribed so as to prevent any damage to the foetus 
and the placenta. This was how ultrasound testing was brought in within the 
ambit of the Act. Special provisions dealing with ultrasound tests have been 
fitted into the existing legislation by way of amendment. 
Under the Act, "Pre-natal diagnostic test" means ultrasonography or 
any test or analysis of amniotic fluid, chorionic villi, blood or any tissue or 
fluid or a pregnant woman or conceptus conducted to detect genetic or 
metabolic disorders or chromosomal abnormalities or congenital anomalies or 
haemoglobinopathies or sex-linked diseases."*^ 
Persons Conducting Pre-natal Diagnostic Techniques 
In order to conduct pre-natal diagnostic techniques, medical 
professional must possess the basic qualifications recognized under the Act. 
The Rules prescribed additional training and experience requirements 
"^  Id., Sec. (2 (i). 
^^ Rule 14 *2(), PNDT Rules, 1996 
"^  Sec. 2 (k), PNDT Act, 1994. 
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depending on the unit in which the professional is allowed to render his/her 
services: 
(i) Gynecologist - A persons posessing a post-graduale 
qualification in gynecology and obstetrics'*^ 
As per the Rules, a gynecologist has to possess in 
relation to a Genetic Counselling Centre (GCC), a six months 
experience in genetic counseling or 4 weeks training in genetic 
counseling. While in relation to a Genetic Clinic (GC). he/she 
needs an experience of at least 20 procedures under the 
supervision of an experienced gynecologist. 
(ii) Pediatrician - A persons possessing a post-graduate 
qualification in pediatrics."* 
As per the Rules, a pediatrician has to possess in relation 
to a GCC, a six months experience in genetic counseling or 4 
weeks training in genetic counseling. 
(iii) Medical Geneticist - A person who possesses a degree/ diploma 
in genetic science in the fields of sex selection and pre-natal 
diagnostic techniques or has experience or not les than2 years 
in any of these fields after obtaining: 
(a) any one of the medical qualifications recognized under 
the Indian Medical Council Act, 1956; or 
(b) A post - graduate degree in biological sciences."" 
No additional training/ experience ahs been prescribed 
for a medical geneticist under the Rules. It may be noted 
that a medical geneticist can offer his/her services in any 
of the units (GCc, GC or GL) and is the only category of 
professionals who can render his/her services in a 
Genetic Laboratory' (GL) with the aid of a laboratory 
technician. 
(iv) Registered medical practitioner - A medical practitioner who 
possesses any recognized medical qualification as defined in 
Sec. 2 (h) of the Indian Medical Council Act, 1956, and whose 
name has been entered in a State Medical Register. 
It may be noted that only those doctors with a degree in 
allopathic medicines are recognized under the Indian Medical 
Council (IMC) Act, 1956. In many States, persons with 
" ' M , Sec. 2(f) 
'^  Id., Sec. 2 (h). 
°^ Id. Sec. 2 (g) 
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recognized degrees in Ayurvedic/ alternative medicines arc 
allowed to enter their names on the State medical register. 
Though these may be valid entries, such persons cannot conduct 
pre-natal diagnostic techniques, as they are not recognized 
under the IMC Act. 
As per the Rules, a RMP (in relation to GC) need a post 
graduate degree/ diploma in sonography or image scanning, or 6 
months training or one years' experience in sonography or 
image scanning. 
(v) Sonologist or imaging specialist - A person who possesses an> 
one of the medical qualifications recognized under the IMC Act. 
1956, or has a post-graduate qualification in ultrasonograph\ or 
imaging techniques or radiology. 
It may be noted that a Sonologist/ imaging specialist/ 
radiologist could work in a GC only. 
(vi) Laboratory technician - A person who possesses a B.Sc. degree 
in biological sciences or a degree/ diploma in medical 
laboratory course with at least one-year experience in 
conducting appropriate pre-natal diagnostic techniques.^" 
He/she could work a GL only. 
An "employee" under the PNDT Rules, 1996, means a 
person working in or employed by a GCC, a GL or a GC, or an 
Ultrasound Clinic and Imaging Centre and includes those 
working on part-time, contractual, consultancy, honorary or on 
any other basis.^^ The owner of the unit need not possess the 
necessary qualifications or experience but he/she has to hire the 
qualified personnel, as he/she is responsible for the activities 
conducted within the premises of his/her unit. 
Procedure of Obtaining Registration 
All applications for registration have to be made to the Appropriate 
Authority in whose jurisdiction the unit lies.^ '* Applications have to be made 
"Form A', contained in the Rules, and have to be accompanied with 
'^ Sec. 2(p), PNDT Act, 1994. The term "radiologist" does not find mention in tiie Act. Upon reading 
of the Rules, it may be inferred that this term alludes to a persons who has a post-graduate degree in 
radiology. 
" Rule 3 (2) (a) (ii), PNDT Rules, 1996. 
" W.,Rule 2(b). 
^^ Application can be made to either of the following: (i) Chief Medical Officer at the district in 
which area the unit is situated; or (ii) The officer appointed as Appropriate Authority in the sub-
district where the unit is situated. 
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enclosures containing details of the personnel and equipment engaged in the 
clinic, the registration fee and prescribed undertakings.^^ 
With the amendment (2002) to the Act/Rules, units are now required to 
submit two undertakings at the time of application: 
(i) That the unit will not conduct any tests for sex selection and 
will not disclose the sex of the foetus to any person. 
(ii) That the unit will display in a prominent place statutory notice 
stating that no sex determination tests are conducted within their 
premises. 
The Appropriate Authority shall, after holding an enquiry and after 
satisfying itself that the applicant has complied with all the requirements of 
this Act/Rules and having regard to the advice of the Advisory Committee in 
this behalf, grant a certificate of registration in duplicate in' Form B" of the 
Rules." This process has to be completed within a period of 90 days.^^The 
certificate of registration shall be displayed by the unit in a conspicuous place 
at its place of business.^^ 
If, after the inquiry and after giving an opportunity of being heard to 
the applicant and having regard to the advice of the Advisory Committee, the 
Appropriate Authority is satisfied that the applicant has not compiled with the 
requirements of this Act/Rules, it shall, for reasons to be recorded in writing 
reject the application for registration and communicate such rejection to the 
applicant (within 90 days) in 'form C\^^ The applicant can re-submit 
application after effecting changes in the unit for the purposes of complying 
with the Act/ Rules. If the resubmission takes place within 90 days of 
Sec. 18 (2) of the act and Rule 4 of the Rules. The applicable registration fee will be Rs. 3,000 for 
registration of a single unit and Rs. 4,000 as joint registration for units providing more than one kind 
of pre-natal diagnostic service. See Rule 5. 
*^ Rul,e 4 (1), PNDT Rules, 1996. 
" Sec. 19(1) of the Act and Rule 6 ((1) - (2) of the Rules. The Appropriate Authority may physically 
inspect the premises to verify the contents of the application. An enquiry, including inspection, shall 
be carried out only after due notice being given to the applicant [Rule 6 (4)]. 
' 'Rule 6 (5), PNDT Rules, 1996. 
^' Sec. 19 (4) of the Act and Rule 6 (2) of the Rules. 
*" Sec. 19 (2) of the Act and Rule 6 (3) of the Rules. 
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receiving the rejection, then fresh application fees will not be required. No 
fees shall be refunded on rejection of application. '^ The applicant may also 
appeal against the rejection. 
The certificate of registration is non-transferable. In the event of 
change of ownership/ management or on ceasing to function as a unit, both 
copies of the certificate or registration shall be surrendered to the Appropriate 
Authority. It may be noted that in the event of change of ownership/ 
management, fresh registration will have to be sought. ^ ^ 
A registration is valid for a period of 5 years, after which renewals 
have to be sought. The same procedure will be followed at the time of 
renewal. Application for renewal has to be made 30 days before the expiry of 
the registration period. Half of the fees paid at the time of registration need to 
be paid at the time of renewal. On receiving the renewal of registration, the 
previous certificates of registration will have to be surrendered to the 
Appropriate Authority. In the event of failure of the Appropriate Authority to 
renew registration or to communicate rejection of application for renewal 
within 90 days, the certificate of registration shall be deemed to have been 
renewed. 
In case of vehicular registration also, all the above requisites of 
registration apply. If a unit owner possesses both portable and stationary 
machines, he/she should obtain a separate registration for each of the vehicles 
in which the portable machine can be used. The registration certificate of the 
center/ unit will mention both the portable and stationary machines, while the 
vehicle registration certificate will only mention the portable machine. A 
medical professional with only one portable ultrasound machine and no clinic/ 
nursing home, intending to use the machine in his vehicle, could also apply 
for vehicular registration. If the machine is taken out, it should be used only a 
'^ Rule 5(1), Proviso, PNDT Rules, 1996. 
" Rule 6 (6) - (7), PNDT Rules, 1996. 
" Id., Rule 8. 
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registered unit. However, the registered unit in whicli tlie portable machine is 
being used should have a record of this machine on its own registration 
certificate. 
It may be noted that the operation of the vehicle should be confined to 
the jurisdiction within which the registration has been obtained. The 
application for vehicular registration has to be made to the Authority within 
whose jurisdiction the owner resides. 
Cancellation and Suspension of Registration 
The Appropriate Authority is vested with powers to cancel or suspend 
a registration if it is found that such a centre has misused diagnostic 
technique. The action can be initiated by the Authority on its own {suo moto) 
or based on a complaint received.^ '* 
As this is a quasi-judicial function, due care has to be taken to ensure 
fair procedure. A show-cause notice has to be issued to the unit owner, asking 
him to explain why its registration should not be suspended or cancelled for 
the reasons mentioned in the notice. The unit owner should be given a 
reasonable opportunity of being heard. The advice of the Advisory Committee 
has also to be elicited. If. after these steps, the Appropriate Authority is 
satisfied that there has been a breach of the provisions of the Act/Rules, it 
may suspend its registration for such period as it may think fit or cancel its 
registration.''"^ 
If it is required in public interest, the Appropriate Authority may also 
suspend the registration without show case notice. However, it will have to 
record its reasons in wrifing for doing so.^ ^ 
Sec. 20 (1),PNDT Act, 1994. The suspension or cancellation of registration does not prevent the 
Appropriate Authority from filing any criminal action against a unit [Sec. 29 (2)]. 
^'/a'.,Sec. 20 ( l ) - (2 ) . 
^ Id., Sec. 20 (3). 
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A unit may, within 30 days of the date of receipt of the order of 
suspension or cancellation of registration, prefer an appeal against such order 
to (i) the Central government, where the appeal is against the order of the 
Central Appropriate Authority, and (ii) the State Government, where the 
appeal is against the order of the State Appropriate Authority/'^ 
Offences and Penalties 
Pre-natal diagnostic techniques can be conducted only under the 
conditions mentioned under the Act and only in registered places by qualified 
personnel. The Act, thus, prohibits use of such techniques for purposes other 
than those mentioned under the Act (viz. sex determination, sex selection) and 
by unqualified personnel. An unregistered unit, even if possessing qualified 
personnel, is likewise prohibited to conduct such techniques. The Act also 
prohibits sale of ultrasound machines to unregistered units. All these 
prohibitions have been discussed above. 
Besides these prohibitions, the Act also prohibits advertisements 
relating to sex determination. No person, organization or unit should advertise 
in any form facilities available for pre-natal determination of sex or sex 
selection at such centers or laboratories. Therefore, no publicity can be given 
as to the existence or availability of the facility. No person or organization or 
unit shall issue, published, distributed or communicated any advertisement in 
any manner regarding pre-natal determination or per-conception selection of 
sex by any means whatsoever, scientific or otherwise.''*^ 
Violation of the prohibitions contained in the Act entails punishment as 
prescribed under the Act. A unit as well as the persons seeking aid of such 
units could be penalized. Depending on the nature of the offence, the persons 
liable will be identified and the penalty imposed: 
*'M,Sec.21. 
*^ Id., Sec.22 
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(i) For breach of any of the provisions of the Act/Rules by any of 
the service providers (unit owners, medical professionals, 
employees of units who renders professional/ technical 
services), the prescribed punishment is imprisonment for a term 
which may extend to 3 years and a fme which may extend to Rs. 
10,000. For subsequent offences, imprisonment may extend to 5 
years and fme up to Rs. 50,000.^^ 
(ii) The name of the registered medical practitioner shall be 
reported by the Appropriate Authority to the State medical 
Council for taking the necessary action including (a) suspension 
of registration if charges are framed by the court and till the 
case s disposed of, and, (b) on conviction, for removal of his 
name from the register of the Council for a period of 5 years for 
the first offence and permanently for the subsequent offence.''" 
(iii) Any persons seeking sex determination tests or sex selection 
may be punishable with imprisonment for a period extending up 
to 3 years and with a fme extending to Rs. 50.000. For any 
subsequent offence, the imprisonment may extend to 5 years 
and fme up to Rs. 1 lakh.^' 
The aforesaid provisions shall not apply to the woman 
who was compelled to undergo such diagnostic techniques or 
such selection.'''^ I fact, the Act lays down a presumption in the 
case of conduct of pre-natal diagnostic techniques. 
Notwithstanding anything contained in the Indian Evidence Act. 
1872, the court shall presume unless the contrary is proved that 
the pregnant woman was compelled b\- her husband/ relative to 
undergone such techniques. Such person shall be liable for 
abetment of offence under Sec. 23 (3).^' Thus, special 
protection has been given to a pregnant woman taking into 
consideration the fact that for a mother her child is important 
and not its sex.'''' 
(iv) Any person connected with or any unit issuing advertisements 
for sex determination and sex selection services shall be liable 
to a term of imprisonment which ma>- extend to 3 years and a 
fine extending to Rs. 10,000.^ ^ 
^'^/J., Sec. 23(1) 
™ Id., Sec. 23 (2). 
" /^ 3'.,Sec. 23 (3). 
^^  Id., Sec. 23 (4) 
" M , Sec. 24. 
'''' M.Rao, Law Relating to Woman and Children, EBC, Lucknow, India. P. 135 (2005). 
" Sec. 22 (3). PNDT Act. 1994 
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(v) The Act also provides for minor penalties in cases where for 
contravention of the Act/ Rules no specific punishment has been 
provided (viz non-maintenance of records, non-compliance with 
standards prescribed for the maintenance of units, etc.). The 
offending person shall be punishable with imprisonment for a 
term which may extend to 3 months or with fine up to Rs. 1,000 
or, with both. In the case of continuing contravention, an 
additional fine (up to Rs. 500 every day during which such 
contravention continues) to be imposed.^^ 
(vi) Where any offence, punishable under this Act has been 
committed by a company, every person, who, at the time the 
offence was committed was in charge of, and was responsible 
to, the company for the conduct of the company's business, as 
well as the company, shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished 
accordingly. ^ 
However, no action will lie against a persons if he can prove that the 
offence was committed without his knowledge or that he had exercised all due 
diligence to prevent the offence from taking place.''** 
Notwithstanding anything contained in Sec. 26 (1), where any offence 
ahs been committed by a company and it is proved that the offence ahs been 
committed with the consent or connivance of, or is attributable to any neglect 
on the part of, an\' director, manager, secretary or other officer of the 
company, such director, manager, secretary or other officer shall also be 
deemed to be guilty of that offence.^ ^ 
Nature of Offences/ Cognizance of Offences 
The seriousness of the offences committed under this Act is reflected 
by Sec. 27; every offence under this Act shall be cognizable, non- boilable 
and non-compoundable.^° 
"W., Sec. 25. 
' 'W., Sec. 26(1) 
^*W,Sec. 26(1), Proviso 
^^  Id., Sec. 26 (2) 
A 'cognizable' offence implies a serious offence and for which the police do not require any 
warrant to make arrests. A 'non-baibale' offence implies that the granting of bail lies at the discretion 
of the court. A 'non- compoundable' offence means that the parties cannot settle the matter outside 
court. 
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No court other than that of a Metropolitan Magistrate or a Judicial Magistrate 
of the first class shall tr>' any offence punishable under this Act.^ " 
Complainants 
The courts shall take cognizance of offences under the Act only on 
complaint made by: 
(a) the Appropriate Authority or any other officer authorized by the 
Central or State Government or Appropriate Authority, or 
(b) a person (including a social organization) who has given not 
less than 15 day's notice of the alleged offence to the 
Appropriate Authority and of his intention to make a complaint 
to the court.^ ~ 
That means if the Appropriate Authority fails to take any action within 
15 days than such person can directly approach the court with his complaint. 
Further, on such a complaint being made, the court may, on demand by 
such person, direct the Appropriate Authority to make available copies of the 
relevant records in its possession to such person.^ '^  
Implementing Bodies 
The Act provides for three kinds of implementing bodies: 
(1) Policy level bodies - The Central / State Supervisory Boards are 
primarily responsible for advising the Central / State government on 
policy matters. They are also responsible for overseeing the 
performance of various bodies constituted under the Act and creating 
public awareness on the issue of sex selection and sex selective 
abortions. 
(2) Appropriate Authorities - The chief implementing authority, appointed 
at the district and sub-district levels. 
(3) Advisory Committees - Aid and advise the Appropriate Authority, at 
the district and sub-district level. 
*' Id., Sec. 28 (2) 
*-W., Sec. 28(1) 
" M,Sec. 28 (3). 
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Policy Making Bodies 
(i) Central Supervisory Board : It is constituted by 24 members by the 
Central Government with representation from the;^'' 
• Minister and Secretary of Ministry of Family Welfare (the former is 
the Chairman ex officio and latte the Vice - Chairman ex Officio). 
• Three members representing the ministries of Women and Child, Law 
and Justices, and Indian System of Medicine and Homeopathy. 
• Director General of Health Services. 
• Ten members, two each from amongst eminent (i) medical geneticist, 
(ii) gynecologist and obstetricians (iii) pediatricians, (iv) social 
scientist, and (v) representatives from women welfare organizations. 
• Three women members of Parliament (two to be elected by Lok Sabha 
and one by Rajya Sabha) 
• Four State representatives appointed on a rotation basis 
(recommendation by the State Government). 
• An officer, not below the rank of a Joint Secretary, in charge of Family 
Welfares (Member Secretary, Ex Officio). 
The Act also provides for temporary association of persons with the 
Board for Particular Purposes. One of the disqualifications for appointment 
as a member of the Board is that a person has, in the opinion of the Central 
Government, been associated with the use or promotion of pre-natal 
diagnostic techniques for sex determination or with any sex selection 
technique.*^ '^ 
The Central Supervisory Board has to meet as least once every six 
months.^'' The Board shall have the following functions.^^ 
(1) To advise the Central Government on policy matters relating 
to the use of pre-natal diagnostic techniques/ sex selection 
techniques and against their misuse. 
(2) To review and monitor the implementation of the Act and 
recommend changes in the said act and Rules.^^ 
*•* Sec. 7, PNDT Act. 1994. 
^^ Id., Sec. 11. 
**W.,Sec. 14(f), 
*^W.,Sec. 9(1), proviso 
Id, Sec. 16. 
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(3) To create public awareness against the practice of pre 
conception sex selection and pre-natal determination of sex 
of foetus leading to female foeticide. 
This is a unique feature of the Act as it clearly entrusts this function to 
a designated authority within the ambit of the law. The legislature takes into 
account the fact that the phenomena of sex determination and sex selective 
abortions cannot be countered by the implementation of laws alone. There has 
to be a change in the mindsets of people. 
(4) To lay down code of conduct to be observed by persons 
working in registered units.^^ 
(5) To oversee the performance of various bodies constituted 
under the Act and take appropriate steps to ensure its proper 
and effective implementation. ] 
(6) Any other functions as may be prescribed under the Act. 
State Supervisory Board 
The constitution of the State Supervisory Board was brought in with 
the 2002 Amendment to the Act as it was felt that a body similar in 
constitution and functioning of the Central Supervisory Board should also be 
present at the State level. 
The State Government/Union Territory is responsible for the 
appointment of the State / Union Territory Board. The constituting members 
of the State Board are the same as those appointed at the Central Board, only 
at the State level. The only missing members are the State representatives. 
Thus, the number of members in the State Board amount to 20.*^ ' 
The State Board may co-opt a member as and when required, provided 
that the number of co-opted members does not exceed one third of the total 
^' This is one of the unique features of the Act, wherein the manner of monitoring of the Act is 
provided within the body of the Act. The Central Government in consonance with the Central 
Supervisory Board was instrumental for effecting the recent amendment (2002) in the Act/ Rules. 
'° The Board has notified the code of conduct in Rule 18 of the PNDT Rules, 1996. 
' 'Sec . 16A. PNDT Act, 1994. 
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strength of the Board. The State Board shall meet at lest once in four months. 
In respect of unspecified mattes, the State Board shall follow procedures and 
conditions as are applicable to the Central Board. 
The functions of the State Boards are similar to the functions of the 
Central Board. They are as follows; 
(i) To create public awareness against the practice of sex selection 
and sex determination in the State. 
(ii) To review the activities of the Appropriate Authorities 
functioning in the State and recommend appropriate action 
against them. 
(iii) To monitor the implementation of provisions of the Act/ Rules 
and make suitable recommendations to the Central Board. 
(iv) To send consolidated reports in respect of the various activities 
undertaken in the State under the Act to the Central Board and 
the Central Government. 
(v) Any other functions as may be prescribed under the Act. 
Implementing Authorities 
The Appropriate Authorities are the main implementing authorities 
recognized by the Act. The Central government shall appoint one or more 
Appropriate Authority for each Union Territory and the State Government 
will appoint such authority for the whole of the-State or pat of it for fulfilling 
the purposes of the Act, having regard to the intensity of the problem of pre-
natal sex determination leading tp female foeticide.'^' 
At the State/Union Territory (UT) level, the Appropriate Authority 
(when appointed for the whole of the State/UT), shall have three members. 
They are: 
(i) An officer of or above the rank of the Joint Director of Health 
and Family Welfare (Chairperson). 
(ii) An eminent woman representing women's organization. 
^^ Id. Sec. 17(l)-(2) 
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(iii) An officer of the Law Department of the State/ UT.'^ ' 
The Appropriate Authority when appointed for any part of the State/ 
UT shall consist of an officer of such rank as the State government or the 
Central government may deem fit. 
It may be noted that initially the position of Appropriate Authority at 
the State level was held usually by the Chief Medical Officer of the State. 
However, there were many complaints of misuse of powers and harassment 
by such individual members made by practicing medical professional. In 
order to guard against such future occurrences, a multi-member Appropriate 
Authority was put in place at the State level. However, for any part of the 
State i.e. at the district and sub-district levels it is usually the Chief Medical 
Officer and the Medical Officer in charge of the sub-district respectively who 
are appointed to the post of Appropriate Authority.^^ 
The Appropriate Authority shall have the following functions, 
namely-.^ ^ 
(1) The grant, suspend or cancel registration of unit. 
(2) To enforce standards prescribed for a registered unit. 
(3) To investigate complaints of breach of the provisions of the 
Act/ Rules and take immediate action. 
(4) To take appropriate legal action against the use of any sex 
selection technique by any person at any place, suo moto or 
brought to its notice and also to initiate independent 
investigations in such matter. 
'•' Id. Sec. 17 (3) The proviso lays down that it shall be the duty of the State/ UT to constitute multi -
member Authority within three months of the coming into force of the PNDT (Amendment) Act. 
2002. Provided further that any vacancy occurring therein shall be filled within three months of the 
occurrence. 
'Ubid 
In the initial stages of (non) - implementation of the Act, the Supreme Court directed that 
Appropriate Authority should be appointed at the district and sub-district levels (Order of the 
Supreme Court dated 4"' May, 2001).The Act was amended to take care of the Apex Court's 
directive. 
'^Sec. 17(4), PNDT Act. 1994. 
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(5) To seek and consider the advice of the Advisory Commillee, 
on application for registration and on complaints for 
suspension or cancellation of registration. 
(6) To take action on the recommendations of the Advisory 
committee made after investigation of complaint for 
suspension or cancellation of registration. 
(7)' To create public awareness against the practice of sex 
selection or pre-natal determination of sex.^ ^ 
(8) To supervise the implementation of the provisions of the 
Act/Rules. 
(9) To recommend to the Central/ State Boards modification 
required in the rules in accordance with changes in 
technology or social conditions. 
(10) To compile quarterly reports on the implementation of the 
Act for submission to the Central Board (Supreme Court 
directive). 
Advisory Bodies 
The Central / State Government shall constitute an Advisory 
Committee for each Appropriate Authority to aid and advise the Appropriate 
Authority in the discharge of its functions. Infact, the advice of the Advisory 
Committee has to be sought before the Appropriated Authorities can take any 
decision. The advice tendered by it shall be adopted by the Appropriated 
Authorities. The Advisory committee shall consists of :^ ^ 
(i) three medical experts from amongst gynecologists, 
obstetricians, pediatricians and medical geneticists. 
(ii) One legal expert,'°° 
(iii) One officer to represent the department dealing with 
information and publicity of the state government / UT,'*" 
^^  The funds collected by way of registration fees may be utilized for that purpose. Rule 5 (2), PNDT 
Rules, 1996, lays down that registration fees shall be utilized by the Appropriated Authorities in 
connection with the activities connected with implementation of the provisions of the Act/Rules. 
'^ Sec. 17 (5), PNDT Act, 1994. 
'V</., S e e l 7 (6). 
" This member is crucial for the functioning of the Advisory committee. Since the Appropriated 
Authorities are medical professionals this member can render any assistance on the law. 
"*' While such person may be accessible at the State level, this appointment is difficult at the district 
and sub-district levels. 
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(iv) three eminent social workers of whom not less then one shall be 
form amongst representatives of women's organizations. 
No person who has been associated with the use or promotion of pre-
natal diagnostic techniques for sex determination / selection shall be 
appointed as a member of the Advisory Committee. " A member of 
committee shall hold office during the pleasure of the Central / Stale 
Government (normal term is for 3 years). 
Besides the PNDT Act/Rules, the manner in which the Advisory 
Committee should conduct its affairs is prescribed in the PNDT (Advisory 
Committee) Rules, 1996. 
The chairman of the Advisory committee shall be appointed b} the 
Central/ State Government. " Incase, the government has not appointed so, 
the members from amongst themselves may elect him. '"^ The Advisory 
Committee will meet as and when it deems fit and / or on the request of the 
Appropriated Authorities for consideration of any application for registration 
or any complaint for suspension / cancellation of registration and to give 
advice thereon."*^ The intervening period between meetings should not 
exceed 60 days. ""^  
A 7 clear days' notice has to be given prior to the conduct of any 
meeting of the Advisory committee. The Chairman with 3 clear days' notice 
can call an urgent meeting. In case of unavailability of chairman, the 
Appropriate Authority can cal the meeting with 7 clear da>s" notice after 
consulting at lest 4 members of the Advisory Committee.'"'' 
The Appropriated Authorities will have to be present at all Advisory 
Committee meetings, provide all secretarial and other assistance as well as 
prepare minutes of the meeting, notes on the agenda, etc.'°^ However, the 
Authority does not have the right to vote at such meetings. The notes, 
minutes and other supporting documents of the meetings w ill have to be 
'"-Sec. 17(7), PNDT Act, 1994. 
'°'W., Sec. 17(5). 
"" Rule 8, PNDT (Advisory Committee) Rules, 1996. 
'"'Sec. 17(8), PNDT Act, 1994. 
'°* Rule 4, PNDT (Advisory Committed) Rule, 1996, and Rule 15, PNDT Rules, 1996. 
"''' Rule 5, PNDT (Advisory Committee) Rules, 1996. 
'"* W, Rule 9. 
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authenticated by the Chairman/ presiding member and maintained as 
permanent records by the Appropriated Authorities.'^^ Under the Supreme 
Court directive, such records will have to be made accessible to the public. 
Inspections, Investigations, Searches and Seizures Under the Act 
Appropriate Authorities have been vested with various powers relating 
to enforcement of the Act. For instance, it shall have the powers in respect of 
the following matters, namely:"° 
(a) Summoning of any person who is in possession of any 
information relating to violation of the provisions of the 
Act/Rules. 
(b) Production of any document or material object relating to clause 
(a), 
(c) Issuing search warrant for any place suspected to be indulging 
in sex selection techniques or pre-natal sex determination, and 
(d) any other matter which may be prescribed. 
Thus, in order to conduct investigations, Appropriated Authorities have 
been vested with the investigative powers of a civil court. As the police have 
no role in the implementation of the Act, the appropriate authorities have been 
entrusted with the role of investigation and inspection of units as well as 
search and seizure of offending objectors. Investigations and inspections is a 
crucial element of monitoring the implementation of the Act. Expect in 
certain circumstances, only the court can impose any penalties or sentence a 
person for the breach of any of the provisions of the Act. 
The Appropriated Authorities are obligated to be vigilant and conduct 
inspections on a regular basis and take prompt action in case there is any 
suspicion or compliant that the Act is being violated. Thus, every registered 
unit or any nursing home, hospital, institute or any other place having 
equipments/ machines capable of detecting the sex of the foetus, shall afford 
""/.y. Rule 12. 
""Sec. 17A, PNDT Act, 1994. 
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all reasonable facilities for inspection of the place, equipment and records to 
the appropriate Authority or authorized officer for: 
(a) registration of such institutions under the Act. 
(b) Detection of misuse of such facilities or advertisement 
therefore. 
(c) selection of sex before or after conception. 
(d) detection / disclosure of sex of foetus. 
(e) detection of cases of violation of the provisions of the Act in 
any other manner. ' 
It is clear from the above that an unregistered unit is also under the 
purview of investigative powers of Appropriated Authorities. Likewise, it can 
conduct search and seizure operations in any registered or unregistered unit or 
any other place, if it has reason to believe that an offence under this Act has 
been or is being committed. It can search and examine any record, register. 
document, book pamphlet, advertisement, or any other material object 
(including records, machines and equipments) found therein and seal and 
seize the same if there is reason to believe that it may furnish evidence of 
commission of an offence punishable under the Act."^ 
The Appropriated Authorities may seal and seize any ultrasound 
machine, scanner or any other equipment capable of detecting sex of foetus 
used by an unregistered unit. These machines may be released if such unit 
pays penalty equals to five times of the registration fee to the Authority 
concerned and give an undertaking that it shall not undertake sex 
determination or sex selecfion.""' 
Search and seizure operations have to be conducted in a fair and just 
manner. The procedure to be followed by the Appropriated Authorities has to 
be in consonance with the search and seizure procedures contained in the 
Code of Criminal Procedure, 1973."'* The Appropriated Authorities should 
' " Rule 1! (l),PNDt Rules, 1996, 
"- Sec. 30 (1), PNDT Act, 1994, and Rule 12 (1), PNDT Rules, 199699. 
" ' Rule 11 (2), PNDT Rules, 1996. 
"'• Sec. 30 (2) PNDT Act, 194. Sections 99-105 of the Criminal Procedure Code deal with search and 
seizure provisions. The basic requirements of a search procedure is that a search has to be conducted 
in the presence of two independent witnesses, which can be any two respectable persons from the 
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maintain proper records of all search and seizure operations to guard against 
any allegation of abuse. The Authorities can conduct such operations 
themselves or authorize a person in that behalf. They can also seek an} 
assistance that they may consider necessary. 
After conducting a search on the unit, the Appropriated Authorities can 
seize any offending items. The following requirements are laid down in the 
Rules for effecting seizures."^ 
(i) A list of seized items/ objects ahs to be prepared in duplicate at 
the place of effecting the seizure, and both copies shall be 
signed on every page by the Appropriated Authorities 
authorized officer and by witnesses to the seizure. 
(ii) The list has to be made in the place where the search is taking 
place. If this is not possible, it can be made in another place 
provided that the reasons for doing so are recorded in writing. 
(iii) One copy of the list is to be handed over, under 
acknowledgement, to the person from whose custody the items 
are being seized. In case of unavailability of such person, then 
the list can be sent by registered post to the owner/ manage of 
the unit. 
(iv) If any perishable material is seized (viz. samples for testing), 
then arrangements for the identification and preservation of 
such materials and to convey it to a facility for analysis/ test 
have to be made immediately. The refrigerator / other 
equipment used by the unit to preserve such perishable material 
may be sealed until such time as arrangements can be made for 
its safe removal. The mention of keeping the material object 
seized, on the premises of the unit, shall be made in the list of 
seizure. 
(v) When the search and seizure operations cannot be completed in 
a day, the Appropriate Authorities can make arrangements to 
mount a guard or seal the premises of the unit in order to avoid 
any tampering with the materials. 
locality in which the unit is situated or in exceptional cases from any other locality. The witnesses 
should neither be connected with the unit searched upon or with the Appropriated Authorities. An\' 
body search on females will have to be conducted by a female officer. Searches will have to be 
conducted at a reasonable hour. 
"^Rule 12(2)-(5) PNDT Rules, 1996. 
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After the list is prepared, it has to be sent to the court seeking 
permission to retain the seized items. This has to be done within 24 hours of 
seizing. The seized items should be kept in the office of the Appropriated 
Authorities, or in the premises of a respectable person in the locality. In case 
the material objects cannot be removed from the premises of the offending 
gun it, it can be kept there after taking a bond from the unit owner that the 
same will be produced in court if required.' 
After the completion of search and seizure operation, the Appropriated 
Authorities is required to file a complaint in the court of the Metropolitan 
Magistrate or the Judicial Magistrate (First class). It is advisable that the 
Appropriated Authorities seeks guidance from the legal expert in the 
'Advisory Committee at the time of drafting of the complaint. 
Protection of Action Taken in Good Faith 
The Act shields the Government Appropriate Authority from any 
action taken by it (viz cancellation of registration, search and seiztire. etc) in 
good faith. No suit, prosecution or other legal proceedings shall lie against the 
Central/ State Government or the Appropriate Authority or an\' officer 
authorized by the Government/ Authority for anything which is in good faith 
done or intended to be done in pursuance of the provisions of the Aci."^ 
Public Information 
Public awareness against the practice of pre-conception sex selection 
and pre-natal determination of sex of foetus leading to female foeticide is a 
crucial component of preventive strategy to curb female foeticide. As noted 
earlier, the Central /State Supervisory Boards as well as Appropriate 
Authority have been entrusted with the function of creating public awareness 
in this regard. 
"* See Handbook on PNDT Act, 1994 & Amendments (Revised Edition 2001), Dept. of Family 
Welfare, Government of India. 
"'Sec.3I,PNDTAct, 1994 
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It is also laid down that the Appropriate Authority, the Central/ State 
Government, and the Government/ Administration of the Union Territory ma}, 
publish periodically lists of registered units, and , findings, from the reports 
and other information in their possession, for the information of the public 
l i s 
and for use by the experts in the field. The Supreme Court has also clarified 
that the public shall have access to all records maintained under the Act/ 
Rules. Further, at the State and Central levels, the Supervisory Boards have 
been directed to consolidate and publish all the quarterly reports for 
infonnation the public at large. 
Public information is a duty of the registered units too. Every unit shall 
prominently display on its premises a notice in English and in the local 
language or languages for the information of the public, to the effect that 
disclosure of the sex of the foetus is prohibited under law."'^ Further, at least 
one copy each of the Act and the Rules shall be available on the premises of 
ever\- unit, and, shall be made available to the clientele on demand for 
perusal.'^" 
As noted earlier, a written consent of the woman has to be obtained 
prior to the conduct or any pre-natal diagnostic test/ procedure and it has to be 
taken in 'form G" provided in the Rules. Form G is required to be in a 
language the person undergoing such procedures understands. All the State 
Governments and Union Territories may issue translation of Form G provided 
in the Rules. Form G is required to be in a language the person undergoing 
such procedures understands. All the State Governments and Union 
Territories may issue translation of Form G in languages used in the State or 
Union Territory and where no official translation in a language understood by 
the pregnant woman is available, the Genetic Clinic may translate Form G 
into a language she understands.'^' 
"* Rule 17 (3), PNDT Rules, 1996 
" ' / ( / . Rule 17(1) 
'-"W. Rule 17(2) 
'^'W. Rule 10(1)-(2), 
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Power to Make Rules 
The Act confers power on the Central Government to make rules for 
carrying out the provisions of the Act. The rules may provide for, inter alia, 
the minimum qualifications of persons employed at GCC or GL, facilities, 
equipments and other standards to be made available by these centers, the 
form in which consent of a pregnant woman has to be obtained under Sec.5, 
the form and manner which application has to be made for registration, 
manner in which the seizure of documents shall be made and the manner in 
which the seizure list shall be prepared. 
The Central Supervisory Board has been granted powers to make 
regulations with the previous sanction of the Central Government. The 
regulations dealing with conduct of the affairs of the Board are not to be 
inconsistent with the provisions of this Act and the rules made thereunder.'^' 
The Rules and Regulations so made shall be laid before each House of 
Parliament v»/hile it is in session.' 
If any difficulty arises in giving effect to the provisions of the PND T 
(Regulation and Prevention of Misuse) Amendment Act, 202, the Central 
Government may, by order published in the Official Gazette, make such 
provisions not inconsistent with the provisions of the said Act as appear to it 
to be necessary or expedient for removing the difficulty. The order has to be 
made within three years from the date of commencement of the amendment 
Act, 2002. Every such order shall be laid before each House of Parliament.'"' 
Implementation of the PNDT Act 
The PNDT Act came into force on 1^ ' January 1996. From the 
declining sex ratio, it is apparent that to a large extent, the Act is not 
implemented by the Central Government or by State governments. The 
'--Sec. 32, PNDT Act, 1994. 
' " Id. Sec. 33 
124 Id. Sec. 34 
'^^W. Sec, 31A 
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situation of foeticide continues to worsen despite the introduction of the 
PNDT Act. Though non-implementation of the Act could not said to be the 
root cause of the problem, the growing misuse of reproductive technologies 
have widened the gap in the already skewed sex ratio. 
Expressing its concern, public interest litigation (PIL) was filed by 
same NGOs in the Supreme Court of India. It highlighted several lacunae in 
the implementation of the PNDT Act. In most of the States, Appropriate 
Authority are not actively functioning and in fact there are over 200 
applications for registration of genetic clinics pending with the Appropriate 
Authority in the state of Tamil Nadu alone. The net result is that the genetic 
clinics are functioning in full swing without authorization and this delay in the 
process of applications has given a leeway for many such clinics to operate 
without bothering even to apply for registration. In almost all the States, 
Appropriate Authority have not been set up at district levels and in some 
States at the State level. There are hardly any complaints made by the 
Appropriate Authority to the concerned Magistrate for the violations under 
the Act, nor have been any proceedings been initiated for cancellation of 
registration of these clinics.'^^ 
The petitioners contended that the Act for all its intents and purposes 
was toothless piece of legislation. It has been interpreted in various ways and 
misused or not used at all. "The problem today is the interpretation of this Act 
by the ultrasonologists, the abortionists, the doctors and most importantly the 
government'', the petition says. The petitioners contend that the narrow 
interpretation of the Act presupposes the exclusion pre-natal sex selection 
from its purview.'^^ Thereby there were widespread advertisements by 
Petition of CHHAT to the Supreme Court of India, Extraordinary Original Jurisdiction. Writ 
petition © No. 301 of 2000. The petition wa filed under Article 32 of the Constitutionof India by the 
Centre for Enquiry into Health and Allied Themes (CEHAT), Mahila SarvangeenUtkarsh Mandal 
(MASUM), and , activist Dr. Sabu M.George. 
The State of Tamil Nadu later stated in its affidavit that there were 1,541 Clinics in the State, of 
which 1,489 had been registered under the Act. 
'^ * The Ethical Committee of Indian Council of Medical Research (ICMR), on the X-Y chromosomal 
separation of sperm for the pre-determination of sex, had opined that the concept of pre-conceptual 
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various clinics providing pre-natal sex selection. This technique has been 
condemned by the Beijing Convention as violation of human rights and 
ethical medical practices, and India is a signatory to the same as early as from 
1995 and the same is binding on India. 
The petitioners further contended that by ultrasonography and 
amniocentesis, the sex of the foetus is determined during the pregnancy of the 
woman and the foetus is aborted if found to be a female. These tests were 
carried out been by compounders and doctors without the necessary 
qualifications. At times the ultrasonologist and abortionist is one and the same 
person, but no one really cares as families want to get rid of their female child 
and the medical professionals (abortionist) want to make money. 
The Supreme Court issued a series of directions to appropriate 
Governments during 4"' May 2001 to lO''' September 2003.'"° The Apex Court 
observed that advancement in diagnostic technology in medical sciences is 
increasingly used for removal of foetus (may be seen as causing death of a 
person) but it certainly creates imbalance in the sex ratio. The unfortunate 
state of affairs of the crime is that it is more prevalent in economically better 
off and developed States within the country. The dismay has been that 'we are 
not in a position to change mental set up which favours a male child against a 
female,' The executive arm of the nation ought to have implemented the 
PNDT Act in its normal course, but there are gaps it is not happening.'''' 
Such, then, is the attitude of the government towards a crime which hits at 
dignity even before conception. 
The Court feeling the need for intervention issued a set of guiding 
directives, so as to get the PNDT Act executed by the (i) Central Government 
(ii) Central Supervisory Board (CSB), (III) State Governments/ Union 
Territories' Administrations, and (IBV) Other Appropriate Authorities. At the 
sex planning is not covered under tlie PNDT Act. However, as noted earlier, the PNDT Act has been 
amended in 2002 to take care of such practices under its ambit, 
'- ' A. Bajpai, Child Rights in India - Law, Policy and Practice, OUP, New Delhi.p.392 (2003). 
''° CEHATv Union of India (2001) 5 SCC 577; (2003) 8 SCC 398. 
' The Court castigated Union Government for not setting up an Appropriate Authority to implement 
the Act. It should have set up the authority five years ago, the court added. 
(Pre-nataC (Diagnostic lecdniques: J{azards ancf (Regulation 190 
core of direction, the concern has been for creation and awareness in the 
society against the practice of pre-natal determination of sex and female 
foeticide through appropriate releases/ programmes in the electronic media. 
The directions issued by the Apex Court were: 
(i) Central Government directed to implement with all vigour and 
zeal the PNDT Act and the rules framed in 1996. 
(ii) The intervening period between two meetings of the advisory 
Committees to advise the Appropriate Authorities shall not 
exceed 60 days.'^^ 
(iii) Meeting of the CSB will be held at least once in six months. 
The members (medical practitioners, social scientists, etc) 
consulting the CSB are to be appointed by the Central 
Government. It is hoped that this power will be exercised so as 
to include those persons who can genuinely spare time for the 
implementation of the Act. 
(iv) The CSB shall review and monitor the implementation of the 
Act. 
(v) The CSB shall issue directions to the Appropriate Authorities to 
furnish quarterly reports to the CSB giving a report on the 
implementation and working of the Act. These returns should 
inter alia contain specific information about: 
(a) Survey and registration of bodies specified in Sec. 3 of 
the Act. 
(b) Action taken against non-registered bodies operating in 
violation of Sec. 3, inclusive of search and seizure of 
records. 
(c) Complaints received by the Appropriate Authorities 
under the Act and action taken pursuant thereto. 
(d) Number and nature of awareness campaigns conducted 
and results flowing there from. 
(vi) The CSB, being an expert body, shall examine the necessity to 
amend the Act keeping in mind emerging technologies and 
difficulties encountered in implementation of the Act and to 
make recommendation is to the Central Government. 
132 The authorities and committees in the majority of States, barring West Bengal, Tamil Nadu, Bihar 
and Chhattisgarh, have not had such meetings. 
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(vii) The CSB shall lay down a code of conduct under Sec. 16 (iv) of 
the Act to be observed by persons working in bodies specified 
therein and to ensure its publication so that public at large can 
know about it. 
(viii) The CSB will required medical professional bodies/ associations 
to create awareness against the practice of pre-natal 
determination of sex and female foeticide and to ensure 
implementation of the Act. 
In the course of judgment, the Apex Court directed all States to 
confiscate ultrasound equipment from clinics that are being run without 
licenses.'^^ On 19"' September, 2001, the Court took notice of the fact that 
even though certain Genetic Counselling Centers, Genetic Laboratories or 
Genetic Clinics were not registered, no action has been taken as per the 
provisions of the Act, except issuing warning. An anguished Bench 
(comprising M.B. Shah and R.P. Sethi, JJ) expressed surprise and wondered 
"whether the implementing authorities are aware of law?'" "The Act provides 
for prosecution and not warning. Authorities under the Act are not 
empowered to issue warnings and allow these centres to continue their illegal 
activities." 
Visualising the significance of a data base of information, the Court 
emphasized the survey of Clinics and empowered the district level authorities 
to conduct the survey and to initiate criminal action, search and seizure of 
documents, records, objects, etc of unregistered bodies under Sec. 30 of the 
Act. 
On 6 '^ November, 2001, the Central Government came forward by 
assuring the Supreme Court, with concrete steps in the direction of 
implementation; and suggested that it is setting up a National Inspection and 
Monitoring Committee for the implementation of the Act. In 2003, the Court 
The Court also asked the manufactures of ultrasound machines - Philips, Symons, Toshiba, 
Larsen and Tourbo and Wipro - to give the names and addresses of the clinics and persons in India 
to whom they sold these machines in the last five years. "This" the Court said, "would help the 
government find out whether these clinics or persons were registered" 
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said that such committee is to continue to function for the effective 
implementation of the Act. 
On 3 r ' March, 2003, it was brought to the judicial notice that in 
conformity with the various directions issued by the Apex Court, the PNDT 
Act has been amended inter alia and re-titled as "The pre conception and Pre-
Natal Diagnostic Techniques (Prohibition of Sex Selection) Act." The 
amended PNDT Act, 2002 provides for: 
(a) Ban on sex determination tests to include pre-conception sex 
selection techniques. 
(b) A compulsory registration for clinics having sex determination/ 
selection techniques. 
(c) Maintenance by doctors of written records of procedures carried 
out. 
(d) Ban on advertisements promoting sex determination/ selection. 
(e) Vehicles (mobile labs) with ultrasound machines should also be 
surveyed and reported. 
(f) Seller/ dealer of ultrasound machines should furnish information 
to the Appropriate Authority. 
(g) Slate's monitoring authorities will have to include non-
government entities like women activists and doctors. 
(h) Vesting in authorities, at the State, district and sub-district level, 
powers equivalent to those of Civil Courts to ensure compliance 
with the law. Authorities empowered to initiate suo moto legal 
action. 
(i) Follow up of reports on violations and misconduct. 
(j) Increase in punishment for violation of the law. 
(k) State authorities to create public awareness about the issue. 
(1) Publication of reports by Supervisory bodies regarding 
implementation and working of the Act. 
(m) Public information and access to records maintained by various 
bodies under the Act. 
(n) Code of conduct for medical professionals, owners and 
employees of medical units. 
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The, most of the directions issued by the Supreme Court have been 
incorporated in the 2002 amendment of PNDT Act. The Court's judgment has 
been rightly hailed as a positive step in the implementation of the PNDT Act. 
The Apex Court specifically announced that its portals are open to the parties 
finding any difficulty in implementing the directives. 
However, the fact that the Supreme Court directive was necessitated 
brought to the fore the lack of political will, indeed reluctance, to correct the 
prevailing gender imbalances and biases.'^ 
Some Ground Realities 
It does not really matter that the law prohibits doctors from telling their 
patients anything more than the health status of the unborn child, but they do 
it anyway. It is done in a manner where they cannot be booked or taken to 
court. 
According to the non-official jargon for telling couples that they have a 
baby boy, doctors in Delhi would use "congratulation", "touch the right ear", 
give a "thumbs up sign" and even tell the parent "not to worry." These 
gestures effectively convey and let the couple know of the sex of the baby.' '^  
Similarly, in Gujarat, erring doctors and radiologists are employing 
code language to inform expectant parents about the sex of the foetus. 
Religious greetings are the most popular - while a male foetus is announced 
with a "Jai Shri Krishna", "Jai Ganesh", "Jai Shri Ram" or "Har Har 
Mahadev", indicators of a female foetus include "Jai Mataji" "Jai Ambe" and 
soon. Other popular code words include. Report barabr chhe (The report is 
Dr. Dahiya, a Civil Surgeon of Faridabad district in Haryana, who exposed two Clinics found 
violating the PNDT Act, faced the threat of transfer. His His zealousness in booking the violators had 
perhaps ruffled some feathers in the political establishment of the state. Appreciating Dahiya's role. 
Union Health Secretary A.R. Nanda wrote to Secretary (Family Welfare), Haryana government, G. 
Madhavan, saying that the "excellent initiative taken by the Civil Surgeon and his team has made the 
district Faridabad as exemplary district in successful implementation of the Act. The campaign both 
interims of legal enforcements and social awareness campaign in the district has to be sustained for 
about six months more if any significant impact is to be expected. The transfer of Dr. Dahiya at this 
crucial stage will slow the pace of implementation." 
When counsel for the petitioners, represented by Supreme Court advocate Indira Jaising and others, 
pointed out the case of Dahiya's transfer, the Bench observed that the action of the State government 
was unjustified if the officer was being transferred because he was taking action against defaulting 
clinics. See Frontline P, 87. February 1 (2002) 
'^ ^ The Hindu, New Delhi, December 20 (2004). 
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alright) for a male foetus, and. Report barobar athi (with doctors grimly 
looking at the parents) for a female. Another way of sending out signals is by 
distributing sweets - Peda for a boy and jalebis for a girl.'^^ 
This is so when revealing the sex of a foetus by word, sign or other 
means is illegal under the PNDT Act [Sec. 5 (2)]. In this provision lies the 
essence of the Act and it is also the most difficult provision to implement. 
This is because the information relating to the sex of the foetus is asked in 
privacy. 
The problem of female foeticide becomes more pronounced by the fact 
that the enforcing authorities are also headed by doctors and by and large it is 
noted that the doctors will try and protect some one from their own fraternity, 
which is why prosecution is very low and investigations take forever.'''^ 
Karnataka is the only State that ahs authorized non-medical offices 
such as officials in the State women's Commission to take action for non-
registration of diagnostic machines and maintenance of records of all medical 
terminated pregnancies. In fact, the State Women's Commission has jointly 
worked with Vimochona (a forum for Women's rights, fighting the menace of 
female foeticide in Bangalore and Mandya districts) to conduct several raids 
on clinics and nursing homes suspected of conducting sex-determination tests 
and sex-selective abortions in Bangalore and Mandya districts.'^ ** 
Even so, the officials involved are quite cynical. A source in the women's 
Commission says. '"There is very little support from politicians and the State 
Advisory Committee which comprises doctors." Adds a senior health 
department official, "It's a big nexus between doctors and politicians. 
Politicians demand that no action be taken against the offending clinics. Even 
when charges against nursing homes were proved in court, they were fiend 
just Rs. 500-600."'^" 
''* The Times of India, New Delhi, November 26 (2004). 
' " The Hindu, December 20 (2004) 
'^ * Anonymous, "Karnataka in grip of son syndrome" Times of India, New Delhi, June 12 (2005) 
Ibid 
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In village, the situation is no different. The villagers do not have any 
direct links with doctors, thus, they approach the intermediaries like the 
anganwadi workers or the ancillary nurse midwives (ANMs). At the nursing 
home, it is the nurse who meets the women firs. 
The modified/ amended Act has become a tool in the hands of corrupt 
officials to extort money from private clinics and hospitals. Under the 
changed Act, the Chief District Medical Offices (CDMO) had been given 
blanket powers to conduct searches, etc. and register FIRs against clinics 
conducting ultrasound, etc to determine gender. It is the only competent 
authority appointed by the government to have cases registered against 
clinics. The Act also grants protection to CDMOs against legal action while 
discharging of their duties.'"" 
The revised law makes it necessary for these clinics to maintain 
detailed records of every medical investigation carried out on pregnant 
women and send all such reports to the concerned CDMO. Many times, some 
typographical errors creep in or there may be incorrect noting in the records, 
which are used as a ruse by the CDMO to blackmail clinic owners. The latter 
are threatened with suspensions of their registration license and jail.''*" 
The registration process lacks transparency and simplicity. A female 
radiologist who went for registration was kept waiting for a long time. The 
officer then declared her papers were not in order and that she would have to 
reapply for the registration. After the papers were resubmitted, he arrived one 
day for the inspection. Accompanied by a quiescent woman doctor, he 
subjected the radiologist and her clinic procedures to a grilling scrutiny. He 
demanded seeing the prescription of the doctor recommending an ultrasound 
'''Ibid 
"" The Hindustan Times, New Delhi, December 18 (2004) 
'"' Ibid 
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examination. She showed him one such prescription. Not satisfied, he asked 
for the address of the patient so that he could quiz her. 
The radiologist is also supposed to enter in a register each ultrasound 
case that he/she examines. The officer demanded to see the entry of case X 
whose prescription he and just seen. The patient had been examined that very 
morning. The practice of this clinic was to do all recording work in the 
evening as a matter of course. When this explanation was offered to the 
inquisitor, he refused to accept it, threatening the radiologist with arrest for 
violation of the PNDT Act."^ '* 
Next, the demanded of the radiologist that she shows him as evidence 
all records of all patients who came to the clinic. Some States have made it 
mandatory for radiologists to file monthly records to the municipal 
authorities. The Supreme Court has also laid down that radiologists should 
compulsorily maintain a record of sonography cases. She argued that it was 
time consuming and expensive for them to keep photocopies of all records 
and that they usually returned the prescription to the patient. Doctor's fees 
would climbs steeply if the government promulgates that they have to keep all 
records for a minimum number of years. "''^  
Thus, there was nothing that would satisfy the regulator. He had made 
up his mind not to grant the all-important registration. Even 'notice' outside 
the clinic, which a radiologist has to display declaring that sex detection is 
not carried out on his/ her premises, had been repeatedly 'failed' by the 
officers. Lack of charity over procedures is built into regulation, making even 
partial compliance next to impossible.''*^ 
While the PNDT Act seeks to regulate and prevent misuse of pre-natal 
diagnostic techniques, it rightly cannot deny them either. The law permits 
ultrasound clinics, clinics for medical termination of pregnancies and assisted 
R. Kaur, "Law, Heal thyself- Sex detection a pretext to harass honest doctors", The Times of 
India,'New Delhi, January 13 (2005). 
' ' ' Ibid 
'''Ibid 
'''Ibid 
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reproductive facilities as a routine matter and as a legitimate business. Only 
diagnostic techniques are regulated under the Act and not abortion services. 
In a democracy, it is difficult to restrict right to business and livelihood 
if the usual parameters are fulfilled. But genetic abnormalities do not affect 
more than 2% of a population; infertility affects about 10 - 12% of the 
population; and abortion service centre are far in excess of the small numbers 
which actually require such services for purely bona fide medical reasons. 
However, the law also permits abortions for failure of contraception. In 
Maharashtra alone, there are more than 2,700 abortion centres and 3,600 
ultrasound clinics (increasing daily). State statistic indicates that more than 
1.25 lakh abortions are carried out "legally" every year. It is a huge challenge 
for the government to detect violations of the PNDT Act, since it is a crime of 
collusion and by consensus. 
The Indian Council of Medical Research has now issued guidelines 
one regulation of genetic and assisted reproductive facilities. But since such 
facilities are not used across the board for sex selection, it remains to be seen 
if this has an appreciable impact on the sex ratio. The preferred methods will 
obviously remain the cheaper and more dangerous ones such as ultrasound 
and amniocentesis in the second trimester of pregnancy. "'''^  
The current mode of functioning of PNDT Act has better worked to 
drive the abortion services underground, thereby criminalizing them and 
increasing costs and reducing the power of those in need of services. The 
publicity around the PNDT Act in recent years has in fact translated to 
awareness about the illegality of sex detection. Unfortunately, however, most 
wom.en (and men) have assumed (wrongly) that the law is actually about a 
ban on abortions and that the government has now banned all abortions, 
whether sex-selective or not - a dangerous trend that will likely to have a 
"*' A. Dani, "Death in the Womb - Sex Selection Law Fails to Check Foeticide", The Times of India, 
New Delhi, November 19 (2004) 
'''Ibid 
149 Ibid 
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backlash on accessing safe services for any woman in need t of abortion 
services. ^  
Since the two activities of sex detection of the foetus and abortion need 
not be linked at the stage of using the services, it has become possible to 
evade the law in connivance with the clinics having ultrasound facilities and 
doing sonogrpahy. Anecdotal evidence suggests that strong competition has 
reportedly led to a reduction in charges for availing these services, which has 
worked to the advantage of potential clients. Easy access is, to a certain 
extent, a response to an increasing demand and female foeticide apparently 
has replaced the old traditions of culture of neglect of the girl child, practice 
of infanticide among certain communities and sex differentials in the 
provision of medical care.'^' 
In a study conducted on the women in Gujarat and Haryana, it is found 
that the awareness about a ban on sex determination tests is fairly widespread 
among them. Many women also felt that the ban should be removed and 
couples should have the choice to decide the sex composition of their 
children. They desire and want fewer children while ensuring that a least one 
if not two of them are sons. This has also led to increased acceptance and use 
of sex selection tests to achieve parental preferences to have sons while not 
exceeding the desired number of children.'^' 
Pressure to comply with the two-child norm has an effect on the 
already dire problem of sex - determination and sex - selective abortions 
several States have legislated the two - child norms through Acts such as 
those disqualifying candidates with more than two children from public 
office.'" 
In Javed and Others v State of Haryana,^^"^ the Supreme court took up 
this issue, which was enacted in the Haryana Panchayati Raj Act. The court 
upheld the legislation and ruled that it did not violate any fundamental rights. 
"° B.Ganatra, "Coercion, Control or Choice", Seminar 532, p.22, December (2003) 
'-' L. Visaria "Tiie Missing Girls", Seminar 532, p. 27, December (2003) 
' " Id. p.29 
'^ ^ S. Barot, "Assessing Reproductive Rights: Concern Areas and the Way Forward", The Lawyers 
Collective, New Delhi, p. 8, October (2004). 
"'' (2003) 8 s e c 369 
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The court stated, '•population control assumes a central importance for 
providing social and economic justice to the people of India."'^^ 
Some preliminary studies,'^^ which were commissioned by UNFPA 
and conducted in five States, showed, showed a link between pre-natal sex -
selection and abortion of female fetuses by families seeking to qualify for 
representation in a Panchayati Raj. Conversely, the study documented cases 
of choosing to keep male fetuses despite risk of disqualification because of 
the perceived benefits of having a son. 
The gender discrimination dimensions of these societal problems are 
revealed in the Slate ofHaryana v S Santra. In this case, a woman sterilized 
under a government program nonetheless conceived after the operation and 
underwent delivery since abortion posed a risk to her life. She gave birth to a 
daughter who was also her eighth child. The Supreme Court awarded the 
mother damages that covered the child's expenses until the age of puberty. Its 
decision acknowledged the extra burden that an unwanted girl child posed, 
particularly in a country where population growth is a huge problem and are 
of government priority.'^^ 
Loop Holes in the PNDT Act 
Besides the ground realities noted in the functioning of the Act 
(highlighting inadequacies in the law and its implementation), some other 
flaws observed in the PNDT Act are: 
(1) The 2002 amendment in the PNDT Rules, 1996, inserted two 
new categories of units - the "Ultrasound Clinics" and the 
"Imaging centres''. The Rules, however, provide no clear 
directives on what the requisites are for the registration of such 
units. 
It may be noted that those clinics which do not conduct 
pre-natal diagnostic procedures may obtain registration under 
these two categories. Though such clinics require registrations, 
they do not have to keep records in the manner prescribed under 
155 Supra note 153 
''"Ibid 
'"(2000) 5 s ec 182 
''* Supra note 153 
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the Rules (i.e. a strict referral system), unless the test is in any 
way related to pregnancy. 
(2) In respect of qualification to be possessed by medical 
professionals in registered units (GCC, GC or GL). the Rules 
prescribed additional training/ experience. However, it does not 
provide for a procedure for the certification for such training/ 
experience or identify institutes or persons who are eligible to 
provided such certification. Hence the registering authorities, 
who are medical professional themselves, have the discretion to 
decide whether such training/experience is valid or adequate. 
(3) The Central Supervisory Board has no statutory representation 
from radiologists or sonologists. 
(4) Neither the Act nor the Rules provide for a station where the 
advice of the advisory committee is at variance with the opinion 
of the Appropriate Authority. There appears to be scope for 
conflict as the Advisory Committee rules prescribe that the 
advice tendered by the Advisory Committee "Shall be adopted."" 
However, since the decision - making powers are vested 
in the Appropriate Authority; the final decision has to be taken 
by him/her. It must, however, be shown that the advice of the 
Advisory Committee was duly considered while arriving at a 
final decision. 
(5) The police have no role to play in the implementation of the 
Act. Hence the Appropriate Authority have been entrusted with 
the role of investigation and inspection of units as well as the 
search and seizure of offending objects. There has been 
apprehension expressed by Appropriate Authorities with regard 
to undertaking such activities. This is because they feel it is 
dangerous for a lone medical officer to raid the premise of a unit 
especially when the unit has political backing.'^^ 
Another concern often raised by Appropriate Authorities 
is that they have many other functions to perform and hence are 
unable to devote enough time to carry out their functions under 
the Act.'^'" 
(6) The penal provisions in the Act are not strong enough to act as a 
proper deterrent. There had been no convictions under the 
PNDT Act so far. Since the foetus is done away with in secrecy. 
'^' The Appropriate Authority could take a police person along with them, as the police have been 
vested with the responsibility of maintaining law and order under all conditions. 
'^ ° It is possible for Appropriate Authorities to authorize persons to conduct some functions on their 
behalf, such as inspections and investigations. 
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there is no one left to complain about this breach here are no 
witnesses on whose statement a case can be registered. 
Whatever may be the constraints of the present legal system and the 
broader social system within which it operates, a comprehensive nationwide 
law on sex determination is both essential and possible. The law is by no 
means an end in itself, nor will it be sufficient to tackle the misuse of new 
reproductive technologies effectively. Although monitoring thousands of sex-
determination clinics spread all over India is almost impossible, yet indicting 
one or two culprits might send the right signals to the medical community, 
which we are confident would be willing to follow the law. 
Though the need for state intervention through appropriate legislation 
is admitted here, we do not suggest that law or even policy support can by 
themselves provide any final relief to women systematically exposed to the 
exploitative mechanisms of patriarchic structures, which themselves define 
both the nature and meanings of technologies that become a way of life in 
these societies. Nor do we suggest that the meaning of law or policy can be 
written irrespective of the nature of state power and its relationship to 
dominant structures of power. Supportive legislation, nevertheless, does 
strengthen the hands of those who struggle against these forces, much as its 
absence adds to the power of the dominant interests. 
In as much as state is inclined to collude with these very forces, and 
silently permit both increased commercial exploitation and expansion of 
technological control in the name of choice by either refusing to intervene or 
resorting to symbolic law making and token policy action, it is left to the 
concerned groups in society to put pressure on state for extracting supportive 
laws and policies as well as to challenge the promoters of technology myth by 
exposing how it serves their own economic or political objectives. 
Challenging the legitimacy of market forces and professional interests which 
thrive on the growth of such technology and demystifying the true essence of 
the practices these generate is crucial in this regard. Exposing the myths 
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which sustain these technologies and the practices which follow their use then 
is the most urgent need of our times. 
The unmasking as to how systematic discourse manipulation has been 
effected to secure the reversal of meaning inherent in certain practices is 
crucial in this regard. Arguments which contend that restricting the 
possibilities of using such technologies to make reproductive choice amounts 
to denying women control over their decisions need to be critically evaluated 
and the meaning of their failure to take into account either the dynamics 
which inform such decisions or their implications for not only particular 
women, but also women in general has to be carefully understood. 
The challenge, so to say, lies not simply in getting appropriate laws 
prompted. The challenge actually lies in exposing the intricate mechanisms 
through which the contexts of exploitation are produced and reproduced 
without even becoming suspect. It lies in demolishing these mechanisms and 
altering the structures, which provide them space for growth and expansion so 
as to almost lake charge of the lives of victims. The challenge lies in 
demolishing the subtle mechanism of the victimizing discourses of 
exploitation by systematically turning law, policy and technology in the 
service of power structures. 
We need a law to recognize the legal status of an unborn child and 
recognise its pre-natal existence. Action should be allowed in case of injuries 
suffered while 'in utero\ The fact that the unborn child is physically 
dependant on the mother cannot lead to the assumption that she has no 
separate existence of legal significance. 
Chapter-6 
FEMALE INFAKTICIDE: DENIAL OF THE 
RIGHT TO UFE 
FEMALE INFANTICIDE IN INDIA : 
DENIAL OF THE RIGHT TO LIFE 
The Basic Issue 
The Indian Constitution promises all those who dwell in India the 
'right to life'; "No person shall be deprived of his life or personal liberty 
except according to procedure established by law". 
How far is this right available to the Indian girl child is a vexed 
question. This right literally means the right to be born and remain alive, in 
India her birth is treated as a calamity." Article 21 encompasses not only the 
right to her mere survival but also right to childhood and right to a family and 
a home. The right, in fact includes a right to grow up normally, naturally and 
freely. 
The girl's first right is the right to remain alive after birth and not to be 
killed quickly in her first few hours, or killed slowly by neglect or 
indifference. Female infanticide still continues, which is evident from the 
falling ratio of girls to boys. Through people do not show much concern 
about the problem of female infanticide yet in the year 1994. 134 cases of 
female infanticide were reported.' 
The girl child is the first and foremost need of humanity because her 
surN'ival is essential for the continuation of the species. To kill her means to 
kill coming generations. Denial of her right to live means denial of right to 
life to future generations. To honour her right to live amounts to honouring 
the right to life of future generations. But unfortunately, even this right is not 
provided to a girl child. All the studies in this connection have revealed that 
'Article 21 
- Vasudha Dhagamwar; "Human Rights and the Girl Child", The Child and ihe Lav,', p. 62, UNICEF 
(1997). 
" National Crime Records Bureau, Crime in India, (1994), p. 234 
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every measure is taken to eliminate the girl child by selective abortions and 
by female infanticide. 
The gender bias becomes manifest even when the child is in the 
mother's womb and attains the form of foeticide, and infanticide if the girl 
child is born. The Patriarchal community considers the female child as a 
liability to family and society. 
Female infanticide, instead of being considered only a legal crime, 
should also be looked at from the social angle so that a viable solution can be 
found for solving this problem by the Government and NGOs together. 
Historical Perspective 
One of the most striking aspects of the history of female infanticide in 
India is the lack of reticence on the part of Indians to admit to the murdering 
of their female offspring - that is, before the British out-lawed infanticide in 
1870 and began to take steps to enforce the law. For example, such reports as 
the one quoted below are quite common; here the nineteenth-century British 
official Sleeman notes the reply given him by a landholder in Uttar Pradesh 
when asked whether he thought that evil comes from murdering female 
infants: 
'No, Sir, 1 do not.' - "But the greater part of the Rajpoot 
families do still murder them, do they not?' 'Yes, Sir. they 
still destroy them; and we believe, that the father \\ho 
preserves a daughter will never live to see her suitably 
married, or. that the family into which she does marry, w ill 
perish or be ruined.' 'Do you recollect any instances of 
this?' 'Yes, Sir, my uncle Dureeao, preserved a daughter, 
but died before he could see her married; and my father \\"as 
obliged to go to the cost of getting her married into a 
Chouhan family, at Mynpooree, in the British territory. My 
grandfather, Nathoo and his brother, Rughonath, preserved 
" This contrasts with the expected situation in which the murder of infants would be a very hushed-up 
practice. Aginsky, for example, could elicit no information on infanticide from the Sahnel Pomo tribe 
of California even though he was sure it was practiced (1939). It is possible, though that such 
reticence is the product of contact with disapproving Westerners, as it was in North India 
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each a daughter, and married them into the same Chouhan 
families of Mynpooree. These families all became ruined, 
and their lands were sold by auction; and the three women 
returned upon us, one having two sons and a daughter; and 
another two sons - we maintained them for some years with 
difficulty: buy this year, seeing the disorder that prevailed 
around us, they all went back to the families of their 
husbands. - It is the general belief among us. Sir, that those 
who preserve their daughters never prosper, and, that the 
families into which we marry them are equally 
unfortunate.' 'Then you think that it is a duty imposed upon 
you from above, to destroy your infant daughters; and thai 
the neglect and disregard of the duty brings misfortunes 
upon you?' 'We think it must be so. Sir, with regard to our 
own families or clan!'^ 
In spite of the relative ease and openness with which the subject of 
female infanticide was regarded in India, the historic record contains more 
anecdotal evidence than quantitative documentation. However, by combining 
official reports with data from the earliest Indian censuses, one can partially 
reconstruct the social context and demographic significance of female 
infanticide in British times. 
The first discovery of female infanticide occurred in 1789 among the 
Rajkumar clan of Rajputs in Jaunpur District, eastern Uttar Pradesh; an 
official named .lonathan Duncan is attributed with this finding. Previous!} 
foreign observers assumed that the apparent scarcity of females in northern 
Indian was due lo the invisibility of those females. As one indefatigable 
traveler, Fanny Parks, comments in her nineteenth-century diary'": "I have 
been nearly four years in India and never beheld any women, but those in 
attendance as servants in European families, the low caste wives of pelt) 
shopkeepers and nach [dancing] women".'' 
The girls and women, it was believed, existed - they were just hidden 
from view because of the requirements of the purdah system. While seclusion 
' Reeves P. D, (Ed) Sleeman in Oudh: An Abridgement of W. H. Sleeman's Journey Through the 
Kingdom of Oudh in 1849-50, Cambridge University Press, London, 1971. See also Barbara Miller. 
The Endangered Sex: Neglect of Female Children in Rural North India, p.49-50 Oxford University 
Press, 1997 
Parks Fanny, Wanderings of a Pilgrim in Search of the Picturesque, p. 59, Oxford University Press, 
Karachi, 1975 
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of females is pari of the basis of Parks's consternation, it is also true that there 
were not as many women as men in existence. 
The course that a few dedicated British officials followed in 
discovering and attempting to suppress female infanticide in their various 
districts is reported by Lalita Panigrahi.^ She describes in vivid detail the 
history of is discovery, using reports such as the following to emphasize the 
immensity of the problem: 
James Thomason accidentally discovered the practice [of 
female infanticide] in 1835, while he was engaged in revising 
the settlements of the Deogaon and Nizamabad parganas in 
Azamgarh... In conversation with some of the zamindars... ' 
he happened to refer to one of them as the son-in-law of 
another. 'I"his mistake raised a sarcastic laugh among them 
and a bystander briefly explained that he could not be a son-
in-law since there were no daughters in the village. Thomason 
was told that the birth of a daughter was considered a most 
serious calamity and she was seldom allowed to live. No 
violent measures were however resorted to, but she was left to 
Q 
die from neglect and want to food. 
Reports of other villages and "tribes" without even one female child 
increased until finally the British government began to take an interest. One 
hundred years after the official discovery of female infanticide in India, the 
Infanticide Act of 1870 was passed abolishing its practice. In 1881 a Special 
Census Report on Sex Statistics in the Northwestern Provinces and Oudh was 
undertaken which showed a great scarcity of females there."^ 
Arousing concern about female infanticide was not difficult, but there 
were barriers of a political nature in the way of its suppression. The general 
attitude of the British toward Rajputs and other "manly" groups of northern 
India was inhibiting, and it was such people as these who were mainly guilty 
Panigrahi, Lalita, British Social Policy and Female Infanticide in India, Munshi Ram Manoliar Lai, 
New Delhi, p.2L 1976 
"^ Ibid2Q)-2\ 
Pakrasi, Kami B, Infanticide, Vital Statistics and Proclaimed Castes of India, Socio-Economic 
Research Institute Calcutta Bulletin, Vol. 4, No 1-2, p 33 1970 
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of practicing infanticide. Panigrahi describes tlie situation: "The British 
government respected the Rajputs for their past glory, gallantry, sense of 
honour and honesty. Many eulogistic anecdotes about them gained currency 
at this time and are still well-known. Hence the British Residents, although 
powerful in their dominions, allowed them considerable freedom in their 
administration as compared to other Indian states". 
While strong measures were taken to prohibit the practice of suttee 
(widow burning) and to stamp out thuggee (gang robbery and murder), little 
effort was made to eradicate female infanticide. ' The Governor-General of 
India, Lord William Bentinck, himself admitted that if sati had been 
practiced to a great degree by the bold people of the Northern Provinces he 
would have been hesitant in passing a proclamation against it. ~ Indeed, 
respect for the Rajputs \\ as coupled with fear of them for they were scarceh' 
securely contained under the control of the British: 
"The fact was that the Rajputs were a martial race and they 
formed the bulk of the Indian army. In Oudh they were in a 
chronic slate of rebellion.... Therefore political exigencies 
dictated that nothing should be done to offer their 
sensibilities, and that safeguards had to be created against the 
overenthusiastic proceedings of young and energetic officials 
of the Government". " 
Concerned with keeping the peace, the Government invoked the 
"inviolability of the home."" Even when confronted with such glaring 
evidence as thai presented by Burnes (1834) about the Rajputs of Gujarat. 
reporting that among the infanticidal Rajput groups in that province there 
were counted 815 boys and 144 girls, the Government replied in the 
following way: 
'" Supra note 7 p. 30 
" See Stein, Dorothy K, Women to Burn: Suttee as a Normative Institution, Signs 4 (2): 253-268 
(1978); see also Bruce, George, The Stranglers: The Cult of Thuggee and Its Overthrow in British 
India, Harcourt, Brace and World, New York, 1968. 
'^  Supra note 7, p 45 
'' ibid, p 145 
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"I have perused with attention the report on Hindu Infanticide 
in Cutch, by Mr. Burnes.... It is clear that this system cannot 
be abolished by preventive measures of police. A system of 
domiciliary espionage might be prepared to watch over 
individual cases of birth, and to warn the parents against the 
destruction of the gift of God, but such an expedient would be 
of very doubtful advantage. It is a remedy against evil which 
has never been adopted by the East Indian government; it is 
one which would degrade the practices of it, and the revolting 
to those subjected to it; and if there is any one cause which 
has more than another contributed to the establishment and 
security of our Indian empire, it is the inviolability of the 
subject's roof, and the absence of all scrutiny in his domestic 
concerns." 
Ultimately the British, after the East India Company ceded control to 
the crown, resorted to a variety of measures in the attempt to induce people to 
keep their daughters alive. There were conferences held on the evils of 
infanticide, establishment of dowry funds with government money to help 
fathers pay for the marriages of daughters they preserved, threats of 
imprisonment and fines, and friendly cajoling.'^ Success was slow. Raikes. 
district collector of Manipuri, western Uttar Pradesh, reports on one example 
of success which must have swelled his predecessor Unwin's heart with 
almost grandfatherly ride, for Unwin himself had barely escaped murder by 
angry Rajputs of the district when he tried to suppress infanticide there. 
There is at Mynpoorie an old fortress, which looks far over the valley 
of the Eesun river. This has been for centuries the stronghold of the Rajahs of 
Mynpoorie, Chohans whose ancient blood, descending from the great Pirthee 
Raj and the regal stem of Neemrana, represents la creme de la creme of 
Rajpoot aristocracy. Here when a son, a nephew, a grandson was born to the 
reigning chief, the event was announced to the neighbouring city by the loud 
'•* Burnes, Alexander. On Female Infanticide in Cutch, Journal of the Roval Asiatic Society, Vol. i 
(2)pp-193-199, 1834 
'^  An interesting historical tidbit is a diagram of the seating arrangement at the Amritsar conference, 
October 31, 1853. The conference brought together several dozen caste leaders from North India to 
discuss possible solutions for the problem of female infanticide. 
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discharge of wall-pieces and match-locks; but centuries had passed away and 
no infant daughter had been known to smile within those walls. 
In 1845, however, thanks to the vigilance of Mr. Unwin. a little grand-
daughter was preserved by the Rajah of that day. The fact was duly notified 
to the Government and a letter of congratulation and a dress of honour were 
at once dispatched from headquarters to the Rajah. 
Events such as this were repeated throughout northern India. British 
officials became convinced that infanticide was, if not completely stamped 
out, well on its \N ay toward extinction. 
Female Infanticide has not been unknown in human history. Many 
historical instances are available when human-beings have killed their own 
children. 
The people of the tribe of Banu Tameem in pre-Islamic Arabia were 
most prone towards this inhuman practice. The Chief of this tribe Qais bin 
Asim confessed before the Prophet Mohammed in the following words: 
"O' Messenger of Allah! A daughter was born to me when I 
was away from home on a journey Taking advantage of my 
absence her mother out of her natural urge, nursed her for a 
few days. After some days fearing that I might bury her alive, 
she sent ilic child to her sister to be cherished by her. She 
thought that I would be merciful to the child when she would 
become of some age and would not harm her. When I cam 
back home form the journey I was told that my wife had 
given birth to a dead child. Thus the matter was shelved. The 
child remained being cherished by her aunt for some years. 
Once I went out of house for the whole day. Thinking that I 
was out for a long time my wife considered it quite safe to 
call her daughter and enjoy her company for some time in my 
absence. 
Quite unexpectedly, I changed my mind and cam back 
home earlier. When I entered the home I saw a very 
beautiful and a tidy little girl playing in the house. When I 
16 Raikes, Charles, Noies on the North-Western Provinces of India, p.20, Chapman and Hall, London, 
1852 
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looked at her I suddenly felt a surge of strong and 
spontaneous love for her within me. My wife also sensed it 
and became sure that blood had called blood and my 
fatherly love and affection have sprung up for the child. I 
asked her 'O my good wife! Whose child is it? How 
charming she is!" 
Then my wife told me all about her. I could not control 
myself and eagerly took her in my arms. Her mother told her 
that I was her father and she began loving me dearly calling 
me 'O my father, O' my father", every now and then. At 
those moments I felt an indescribable pleasure by embracing 
her while she put her arms around my neck. 
Days went by in this way and the child remained being 
nourished by us free from any worry of discomfort. But at 
times when she caught my attention such thoughts came to 
my mind. I shall have to be a father-in-law by giving her off 
to someone in marriage. I shall have to bear the insult that 
my daughter will be someone's wife. How shall I be able to 
face people? All my honour and pride will be ruined. These 
thoughts took hold of my mind and tortured me incessantly. 
At last these thoughts roused my indignation and made me 
devoid ol" any more patience at all. Then I decided to do 
away with this 'stigma of shame and humiliation' for me and 
my ancestors. I decided to bury the girl alive. 
I asked my wife to make the girl ready as I would take her to 
a feast with me. My wife gave her a bath, clad her in pretty 
clothes and made her ready to go with me. The little girl was 
also bubbling with cheerfulness, thinking that she was 
accompanying her father on a happy occasion. I started wither 
towards a jungle. The child was going with me leaping with 
joy and pleasure, holding my hand here, getting ahead of me 
there prating to me with squeaks of innocent gaiety and 
laughter. But I had become blind to see and enjoy these 
innocent acts and was impatient to get rid of her as soon as 
possible. The poor child was absolutely unaware of my 
sinister intention and followed me merrily. 
At last I stopped at a lonely spot ad started digging the 
ground. The innocent child was surprised to see me doing that 
and repeatedly asked. Father, why you are digging the earth? 
But I did not pay any heed to her queries. How could she 
possibly know that I was digging that pit to bury my own 
cheerful and beautiful daughter in it with my own hands? 
(pemate Infanticide: (Rflpping oftfie ^Rjght to Life 211 
While digging the earth the dust would fall upon my feet and 
clothes my daughter would clean the dust form my feet and 
clothes, saying, "Father you are spoiling your clothes.'" But I 
like a deaf person did not even care to look at her as if I had 
not heard her at all. 1 continued my vicious job and dug a pit 
enough to serve my purpose. Then I suddenly threw the 
innocent child into the pit and hastily began filling it. The 
poor child was looking at me with frightened and surprised 
eyes. She was frantically crying and screaming, "Father, my 
dear father what is this?" What are you doing? I have done 
nothing at all. Father please, why are you hiding me in the 
ground? But I kept on doing my work like a def, dumb and 
blind person without paying the least attention to her 
beseeching and entreaties. O' Messenger of Almighty! 1 was 
too cruel and too sadistic and too heartless to have pity on 
her. On the contrary, after burying my daughter alive I heaved 
a sigh of relief and came back satisfied that I have saved my 
honour and pride from humiliation".'^ 
Hearing this pathetic and heart-rending incident about the helpless. 
innocent child the Prophet could not control himself and tears started falling 
down upon his clieeks. While the tears rolled down from his eyes he said: 
"This is extreme cruelty. How one, who does not pity others, can 
be pitied by Almighty'".'*^ 
According to Dr. Lalita Panigrahi while the origin of this evil practice 
is some\^hat obscure, there is evidence to believe that it existed in several 
countries at some stage of their history. In some countries handicapped 
children \\ere done away with on eugenic grounds; in still others infants were 
put to death because of fear or superstitiousness.'^ 
In India this social evil is said to have been prevalent among .ladejas of 
Kutch and Kathiawar and also among certain communities of North-Western 
provinces - Punjab, Oudh and Rajasthan owing to extreme pressures of caste 
status in the marriage of girls. 
. M. Afzal Wani, The Islamic Law on Maintenance of Women, Children, Parents and other 
Relatives, pp.215-217, Upright Study Home Publisher, Noonamy, Kashmir (1996). 
'^ Ibid 
19 Dr.lalitha Panigrahi, British Social Policy and Female Infanticide in India, Munshiram 
Manoharlal, New Delhi 
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There were sanctions as to whom one could marry and pride prevented 
marriage to anyone except to an acknowledged equal, generally, of course, a 
superior. The diiliculty was further compounded by extravagance of marriage 
ceremonies and the fiat to arrange all this before a girl attained puberty. 
Shastras viewed daughters as an object to be given away and that too as early 
as possible without much regard for affection to develop between parents and 
a daughter.^ '* 
The evil was prevalent among Rajputs known for the fierce pride in 
their race and because of imitation of the same among Kunbis of Gujarat. 
However, it was chiefly confined to Western India - Kathiawar, Mahi, Kauta 
and Gujarat. Go\ ernor Duncan of Bombay "suspected" prevalence of female 
infanticide in Kutch and Kathiawar in 1775.^' It was confined in 1804 by 
Captain Sealon who visited the area on a political mission. It was found that 
in Punjab among 2000 Bedi families living in a certain division there was not 
a single girl in ihese families. These crimes were committed in privacy in 
women's apartment s and there must have been many ways of putting a 
female infant to sleep. However, two were generally adopted. 
(i) Smearing of Opium on the breast before giving it to the child and. 
(ii) Drawing of the umbilical cord over child's mouth to prevent 
respiration. 
The then government passed a Bill for prevention of Female 
Infanticide which became a Law as Act VIII of 1870. The Act was enforced 
on 17'^  April, 1871. It provided a system of compulsory registration of births. 
deaths, betrothals, marriages and remarriages by a Registrar appointed for the 
purpose by the government. 
A humanitarian consideration invoked by some British and some 
Indian reformers of advanced views was an attempt to try to abolish the cruel 
"° B. Chaterjee, "A Century of Social Reform for Women's Status", Indian Journal of Social Work. 
Vol. XLI, No.3 (Oct. 1980) 
2' ibid 
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and obnoxious social customs and practices, such as female-infanticide. A 
very shocking way of infanticide was widely prevalent among Jadeja 
Rajpoots, because of difficulties in marrying girls, in the form of killing 
infants by not being given proper nourishment or sometimes even by rubbing 
poison on the nipple of the mother's breasts. Shocked by such inhuman 
practices some above mentioned enlightened men and some British offices 
tried to stop it but it was not an easy task."" 
However, their efforts did not prove totally in vain. Due to them, with 
respect to these practices a gradual disliking developed which strengthened 
due to growth of education. To name a few, the efforts of Wilkinson, .lacob 
Rottinger and Melville are generally acknowledged by writers. 
Regarding the prevalence of gender bias, S.A.A. Rizvi observes: 
'The birth of a son was deemed a blessing by both Hindus 
and Muslims; girls were unwelcome. Although the Rajpoots 
took many wives, they considered girl child a curse and 
female inlanticide was wide spread."•" 
Female inlanticide, a most inhuman, uncivilized, barbaric tragic event 
is taking place silently in India especially in the States of Tamil Nadu, Bihar. 
Gujarat and Rajaslhan. 
Causes of Female Infanticide 
Traditional Gender Bias 
In the malrilineal, society which was prevalent before the Vedic period 
and Aryan civilization women were said to have enjoyed equal rights with 
men from education to inheritance. The patriarchal system which came into 
practice later denied property rights to women; they did not have access to the 
means of production and had to depend on the male family members for 
existence. This highly deplorable gender discrimination which started then 
"^  Cambridge History of India, Vol. VI, p. 96 
" S.A.A. Rizvi ''The Wonder that was India", Vol. II, p. 240 
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continues to be practiced today even more strongly. The first manifestation of 
this gender bias now begins before the birth. It is highly disheartening to hear 
about female foeticide or infanticide. 
In India tlie girl is groomed to think that she is there only to serve the 
male members of the family as a daughter, as a wife and as a mother. She is 
made to believe that she wSs born only to provide pleasure, comfort and 
happiness to male members and to keep the continuity of the human race. 
Their exists a common belief that bringing up a girl is like watering the 
neighbour's plant. Hence the girl child is denied equal opportunities in terms 
of good, clothing and education; as a result she faces deterioration in health 
and knowledge. Also in literacy the girl child does not get a fair chance as a 
male child does. The Female Sex ratio is gradually falling down at an 
alarming rate. As per the 1901 census for every- 1000 males there were 972 
females, which has come down to an alarming 928 as per 1991 census.^^ This 
was mainly due to neglect, lack of nutrition and multiple work burden 
learning to morbidity and mortality of females coupled with the practice of 
female foeticide and infanticide. 
Wherever facility of amniocentesis is to available people turn to 
misusing the scanning facility to identify the sex by sixth or seventh month of 
pregnancy and undertaking "abortion' if it is a female. Those who cannot 
afford these tests await the child's birth to do away with it if the baby is a girl. 
During a survey conducted by ADITHI and Community Services 
Guild the wife of a Priest of the temple in Tamil Nadu admitted that she 
killed her baby daughter saying: 
"I kept it alive for a month; but everyone including my 
husband put pressure on me, even visitors kept on saying, 
you already have two daughters, why are you keeping this 
Fatima Vasant "Prenataling condition of the girl child,'' See Supra note 2 
Ashish Bose , Population of India 1991 Census Results and Methodology, B.R. Publishing 
Corporation, Delhi (1996) 
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one too? So, I gave her three tablets (for fever) I had kept 
ready. I may have to kill the next one also, if it is a 
daughter'-.^ '^ 
There is a strong negative feeling about having daughters. Ihc strong 
preference for sons and. negativism about daughters impinge on the strongly 
internalized small family norm, which many states like Bihar would love to 
have. This in itself is one of the sources of female infanticide. 
Poverty 
Poverty is another major cause of female infanticide. Maranayec 
says -
•'I had ten babies. I killed seven daughters. I now have two 
sons and one daughter". 
Another woman narrates: 
"I killed three daughters with poison. I am an agricultural 
labourer. If we need bangles for a daughter it now costs 
Rs.20, A sari cost Rs. 200! How can we afford more 
children? People taunt us if we don't have a son. They don't 
invite us for ceremonies. Why watch a daughter crying or 
being tortured? We must all die at some time! Why not when 
she is 'unmoulded earth'? Best to do it before applying water 
oroil".^^ 
Fear of Sexual Abuse 
Fear of sexual abuse of the girl child is also a major cause for female 
infanticide. A very condemnable practice that exists especially in Tamil Nadu 
is the "Sex practice of father-in-law" with daughter-in-law and the husband's 
inability to do anything against the practice due to the anything against the 
practice due to the fear that he would lose his share of the property from his 
father. 
-^ ADITHl is a Bihai' based women's NGO and Community Services Guild (CSG) is a Tamil Nadu 
based NGO 
"' Supra note 25 
*^ R. VenkatachaJam and Vijay Srinivas, Female Infanticide, (1976) Har Anand Publications, Chirag 
Delhi, p. 50 
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Also it has been found that due to the marriage taking place at an early 
age and with quite a few child deliveries, the husband loses interest in his 
wife and he finds it convenient to find a bride for his son to have his sexual 
"fulfillment" through her. These men do not want to go for another marriage 
because their existing property would be divided further with the addition of 
more children through the second marriage. 
Why are more girls gradually dropping out after middle school 
education? It is due to the fear of sending girls alone to the school as they are 
afraid of their safety and chastity. Hence they want to be sure that the girls 
are 'safe' at home till they got married at the earliest opportunity, so that the 
"burden' will be passed on to her in-laws. To remain chaste amidst 
temptation is like walking on fire. If any thin happens to a girl she has no 
other option except to commit suicide. Hence the parents are anxious to get 
their daughters married off a soon as they attain puberty.^ 
Dowry 
Patriarchal society has developed into a tremendously greedy and 
materialistic society which strongly supports the notion of male supremacy 
and consequently justifies, even encourages demand for dowry. It has 
become a 'dov>ry' nightmare' for young women; there is a culture o{ 
criminality and immorality which has got inbuilt into the society. There is 
almost no social ethics which can withstand this craze. 
The questions as to who would bear the dowry expenditure for the girl. 
Expenses do not stop even after her marriage but continues till her death. 
Having a son is an asset as he brings more revenue to the family through his 
marriage. Also he would perform the last rites of the parents. 
It is an irony to see that even the Scheduled Tribe Community has 
started to consider the female as a liability because of dowry. Even a decade 
"' Rajam Krishnan, ""Female infanticide in Madurai District, See Supra note 28 
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before in most of the tribal communities the bridegroom had to pay a bride 
price to get the hand of the girl and the expenditure for the girPs parents was 
only the feast on the wedding day. It is disheartening to see that the present 
day mores have an impact even on the tribal culture. This unhealthy custom 
of dowry is solely sliding gradually into their culture also. To avoid paying 
huge amount of money in dowry people eliminate their female infants. They 
know it is against the law but'it matters them the least. 
Domestic Violence/Mercy 
Some mothers kill their babies as an act of 'mercy' that they may be 
saved from future excesses by husbands in the form of domestic violence. 
The severity of the problem will be evident from the statement given by a 
woman in the following words: 
"I have one boy and two girls. I have had a tubectomy. My 
mother-in-law and husband asked me to kill the second 
daughter. I refused; I did not have the heart. But daughters as 
they grow up do suffer. My husband drinks a lot, beats me up. 
Why should the new born also suffer like me, when she 
grows up." 
Methods of Female Infanticide 
Some of the methods of female infanticide are given below: 
1. One of the common practices followed is giving the "milk' of the 
yellow oleander shrub or the paste of oleander berries to the new 
born female child. Death is within an hour. 
2. Giving milk of another plant Calotropis (Erukkampal). 
3. Giving the new born child boiled water with a few grains of paddy. 
Death is within half an hour accompanied by vomiting and 
convulsions. Some people give paddy grains with hot milk. 
4. Feeding the child tobacco paste. 
5. Feeding the child pesticides. 
6. Killing the child by pressing its nose and mouth. The child dies of 
suffocation in a few seconds. 
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7. Closing the face of the child with a thick wet towel so as to make 
the child suffocate to death. 
8. During the winter season, leaving the new born child in the open 
space behind house without any cover. The child dies of the severe 
cold weather. 
Declining Girl Child Ratio 
Available data on declining child ratio is useful not only to know the 
extent of the problem, but also to monitor it on a year-to-year basis.'' There 
has not been sufficient debate and dialogue on the pros and cons of the 
declined sex ratio in India. This therefore needs to be monitored and reported 
in its correct perspective. Serious efforts should be made to analyse the 
Census data on child sex ratio in all the districts and States of India so that 
concern make policy interventions on the basis of scientific analysis. 
Sex ratio is an important social indictor to measure the exlenl of equit\ 
that prevails between the male and female members of society at a given 
point of time. India is one of the few countries in the world where men 
outnumber women. According to the Census 2001. sex ratio in India is lowest 
amongst the ten most populous countries in the world, viz. China. 
Bangladesh, Indonesia, Nigeria, Japan, Brazil, USA, Russia and Pakistan.'' 
Sex ratio in Indian census usage denotes the number of females per 
1000 males, while in western countries it denotes the number of males per 
1000 females. The definition of child varies but because of the data constraint 
(so far, the age data in the 2001 census are available only for the age group 0-
6 years), the term 'child sex ratio' will imply the age group below six years. 
The overall 'sex ratio' refers to the total population in all age groups.-^" 
Nature has turned the boy-girl ratio to be more or less equal. At birth, 
the girls are at a slightly greater risk of serious congenital abnormalities and 
so the normal ratio of girls being born is 95 for every 100 boys. This 
'" See below tables 1-10 in the chapter. 
S.Chandra, "Femafe Foeticide: Causes, Laws and Preventive Strategies'', Paper presented at a 
Symposium held at New Delhi, July (2005) 
" "Darkness at Noon: Female Foeticide in India", Voluntary Health Association of India, available 
at http://www.indiafemalefoeticide.org (August 21, 2008) 
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discrepancy at birth is evened out later on, as tlie girl child has better instincts 
of survival'^ ^ Studies have shown that where men and women have access to 
equal care, nutrition, health and medical attention, women, due to their 
biologically determined stronger constitution, live longer than men, and 
therefore outnumber them. In the industrialized countries (Europe, USA. 
Japan), for example there are, on an average 106 women for every 100 men; 
in Sub-Saharan Africa, there are 102 women for every 100 men and, in 
South-East Asia. 101 women for every 100 men. In India, on the contrary, 
there are 93 women for every 100 men in the population."' 
A 1997 IJNFPA report "India Towards Population and Development 
Goals", estimates that 48 million women are missing from India's population. 
The report states that, "If the sex ratio of 1036 females per 1000 males 
observed in the State of Kerala in 1991 had prevailed I the whole country the 
number of females would be 455 million instead of the 407 million (in the 
1991 census). Thus, there is a case of between 32 to 48 million missing 
females in the Indian society as of 1991 that needs to be explained."^^ 
A newspaper article reported that in Hathin (Haryana), t^ '^o decades of 
female foeticide have caught up with the people. Men are resorting to the 
tactic of buying brides from other States like Assam and West Bengal. The 
price put on such a girl is much less than what people pay for cattle! After 
marriage, they are condemned to a life of slavery."'^  
Does it imply that child sex ratio is going the way the environment in 
India is heading towards in recent times? The negative or side effects of 
development has resulted in the drawing of an analogy between the "Missing 
woods" and the ""Missing women". 
" K. Nambisan, "The Baby Doom", The Hindu, New Delhi, July 25, 2004. 
'^' P.Misra, "Female Infanticide: A Threat to Posterity", NISD Journal, pp. 24-28, 2002. 
'^  M. Gurung. "Female Foeticide", available at http://www.indiafemalefoeticide..org (August 20 
2008) 
*^ The Hindustan Times, New Delhi, July 12, 2003 
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The issue of India's 'missing women' has raised concern since the 
abnormal female-deficit population sex ratio was first noted in the 1871 
census. Since then the ratio has grown almost steadily ore masculine, despite 
small upswings in proportion to female in 1981 and 2001/' ' According to the 
1991 census the overall sex ratio of the country was 927 women per 1000 
men. This sex ratio is becoming more skewed day by day. With a population 
count of 1,027 million, the census also showed the male population as 531 
million and female population as 496 million. 
The sex ratio of 933 females per 1000 males in 2001 showed an 
overall improvement of 6 points form the sex ratio of 927 per 1000 males in 
1991."''' But a inatter of deep concern is the decline in the sex ratio of 
population in the 0-6 age group (or the child sex ratio) from 945 in 1991 to 92 
in 2001. The child sex ratio had earlier declined by seventeen points from 
962 in 1981 to 945 in 1991.^" 
The overall improvement in sex ratio in favour of females may be 
explained by the feet that female death rates have become lower than the male 
death rates. But decline in child sex ratio is an area of grave concern, (it was 
healthy 972 girls per 1000 boys in 1901). And so does the sex ratio at birth 
(SRB) becoming more favourable to males. 
A detailed look at the child sex ratio for the past four decades shows 
that it has been declining continuously and the decline has been the sharpest 
from 1981 onwards (Table 2). Table 3 indicates States where the decline is 
most pronounced.'*' 
•''' S. Sudha & S.l. Rajan, "Persistent Daughter Disadvantage: What Do Estimated Sex Ratios at Birth 
and Sex Ratios of Child Mortality Risk Reveal?", Economic- and Political IVeeklv p. 4361, October 
11,2003 
^^  Census Report of Government of India, 1991 
•"' Census Report of Government of India, 2001 
'"' A. Bajpai, Child Rig,hts in India ~ Law. Policy and Practice, OUP, New Delhi, p. 386, 2003. 
•" Supra note 32 
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TABLE- 2 
Child Sex Ratio, 1961-2001 
Year 
1961 
1971 
1981 
1991 
2001 
Sex Ratio 
(0-6) 
976 
964 
962 
945 
927 
Variation 
(Point) 
-12 
-2 
-17 
-18 
TABLE- 3 
DECLINE IN CHILD (0-6 YEARS) SEX RATIO 
State/UT 
Punjab 
Haryana 
Himachal 
Pradesh 
Chandigarh 
Gujarat 
Delhi 
Uttranchal 
Goa 
Maharashtra 
1991 
875 
879 
951 
899 
928 
915 
948 
964 
946 
2001 
793 
820 
897 
745 
878 
865 
906 
933 
917 
Variation 
(Points) j 
-82 1 
-59 i 
1 
-54 
-54 
-50 
-50 
-42 
-31 
-29 
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TABLE- 4 
State-wise Child Sex Ratio (2001 Census) 
Sr.No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
45. 
States 
Punjab 
Haryana 
Chandigarh 
Himachal Pradesh 
Jammu & Kashmir 
Delhi 
Rajasthan 
U.P. 
Bihar 
Orissa 
Madhya Pradesh 
Uttranchal 
Jharkhand 
Chhatisgarh 
Sikkim 
Ariinachal Pradesh 
Nagaland 
Manipur 
Mi/Oram 
Trip Lira 
Meghalaya 
Assam 
West Bengal 
Guj arat 
Daman & Diu 
Dadra & Nagar HaveH 
Maharashtra 
Andhra Pradesh 
Karnataka 
Goa 
Lak shad weep 
Kerala 
Tamil Nadu 
Pondicherry 
A & N Islands 
All India 
1991 
875 
879 
899 
951 
-
915 
916 
927 
953 
967 
941 
948 
979 
984 
965 
982 
993 
974 
969 
967 
986 
975 
967 
928 
958 
1013 
946 
975 
960 
964 
941 
958 
948 
963 
973 
945 
2001 
793 
820 
845 
897 
937 
965 
909 
916 
938 
950 
929 
906 
966 
975 
986 
961 
975 
961 
971 
975 
975 
964 
963 
878 
925 
973 
917 
964 
949 
933 
974 
963 
939 
958 
965 
927 
(Source-Census of India, 2001) 
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In India, all the Stats that have shown large declines in child sex ratio 
between 1991 and 2001 (See Table 4) - Punjab, Haryana, Himachal Pradesh. 
Gujarat, Maharashtra, Chandigarh and Delhi - are economically well 
developed and have recorded a fairly high literacy rate. Both Uttar Pradesh 
and Uttranchal registered in improvement in overall sex ratio between 1991 
and 2001, but had the child sex ratio declining."*^ Satish Agnihotri, an expert 
on India' sex ratio calls the'northern States of Haryana, Punjab and Uttar 
Pradesh the "Bermuda Triangle". The force of "demographic 
fundamentalism" (reflected in the son complex) has increased all over India 
but more so in the northern states. 
The more prosperous States like Haryana, Punjab, Delhi and Gujarat 
show ratios that have declined to less than 900 girls for 1000 boys. Further. 
70 districts in 16 States and Union Territories of the country have recorded a 
decline of more than 50 points in the sex ratio in the last decade. Since the 
2001 Census, the sex ratio has fallen in many north-eastern States also as per 
a study conducted by the National Sample Survey Organization. In 
Maghalaya, it has gone down from 975 to 950. 
The State of Maharasthra recorded a child sex ratio of 946 in 1991; 
today it stands at 913. The prosperous sugar belt districts of Kolhapur. 
Sangli, Satara, Ahmadnagar along with Jalgaon, Beed and Solarpur, all record 
child sex ratio below 900, with Sangli the lowest at 850. Panhala laluka in 
Kolhapur district has the dubious distinction of recording a sex ratio of 796. 
similar to many districts in Punjab.'*^ State of Rajasthan, prominent for sati 
incidents, also has an adverse child sex ratio. 
Ironically, the districts which have a high tribal population, areas 
chronically beset by all the ills of under development as we conventionally 
understand it, record sex ratios which are more civilized and egalitarian -
*- M.K. Premi, "The Missing Girl Child", Economic and Political Weekly, 26 May, 2001 
"' A.Dani, "Death in the Womb", The Times of India, New Delhi, November 19, 2004. 
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thus Gadchiroli district stands at a ratio of 974, Nandurbar at 966 and 
Gondiya at 964."" 
The situation in Punjab and Haryana deserves a special mention. The 
sex ratio in Punjab fell from 882 to 874 over the last 10 years. Worse, the 
child sex ratio had fallen from 875 to 793.'*^ The lowest child sex ratio has 
been recorded in the Fatehgarh Sahib district at 754 and the highest in the 
Nawanshahr district at 810.'*^ All 17 districts of the State were included in the 
50 districts with the lowest sex ratio in the country (See Table 5). In Punjab 
during the last decade 621.790 girl children had been murdered before birth 
after sex determination by their parents.'*^ In Haryana, drop in the child sex 
ratio is quite significant form 879 in 1991 to 820 in 2001. 
TABLE- 5 
India's 50 Worst Districts with Child (0-6) Sex Ratio 
(Females per 1000 males) 850 or below 
Rank 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
District 
Sangli 
Agra 
Gwalior 
Baghpat 
Chandigarh 
South West 
Rajkot 
Una 
Bhiwani 
Panchkula 
Kangra 
Fatehabad 
Hisar 
Morena 
Bhind 
Salem 
Moga 
State/Union Territory 
Maharasthra 
Uttar Pradesh 
Madhya Pradesh 
Uttar Pradesh 
Chadigarh 
Delhi 
Gujarat 
Himachal Pradesh 
Haryana 
Haryana 
Himachal Pradesh 
Haryana 
Haryana 
Madhya Pradesh 
Madhya Pradesh 
Tamil Nadu 
Punjab 
Child Sex Ratio 
950 
849 
849 
847 
845 
845 
844 
839 
838 
837 
836 
830 
830 
829 
829 
826 
819 
Ibid. 
"^  S.Pandher, "Deep-rooted Evil", The Hindu, New Delhi, August 19, 2001. 
'Ubid. 
^^ Anonymous, The Hindu, New Delhi, February 2, 2003. 
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18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
[Source 
Firozpiir 
Jind 
Sirsa 
Jammu 
Gandhi nagar 
Ludhiana 
Maahendragarh 
Rewari 
Ahemedabad 
Hosiyarpur 
Nawanshahr 
Karnal 
Muktsar 
Yamunanagar 
Panipal 
Faridkot 
Jhajjar 
Mahesana 
Jalandhar 
Rohtak 
Roopnagar 
Kaithal 
Sangrur 
Ambala 
Amritsar 
Sonipal 
Bathinda 
Mansa 
Gurdaspur 
Kapurthala 
Patiala 
Kurukshetra 
Fatehgarh Sahib 
Census of India 2001 
Punjab 
Haryana 
Haryana 
Jammu & Kashmir 
Gujarat 
Punjab 
Haryana 
Haryana 
Gujarat 
Punjab 
Punjab 
Haryana 
Punjab 
Haryana 
Haryana 
Punjab 
Haryana 
Gujarat 
Punjab 
Haryana 
Punjab 
Haryana 
Punjab 
Haryana 
Punjab 
Haryana 
Punjab 
Punjab 
Punjab 
Punjab 
Punjab 
Haryana 
Punjab 
819 
818 
818 
816 
816 
814 
814 
814 
814 
810 
810 
808 
807 
807 
807 
805 
805 
789 
797 
796 
791 
789 
784 
784 
783 
783 
779 
779 
775 
775 
770 
770 
754 
The situation in the capital is also discouraging. Delhi records the most 
crimes against women in India. Female foeticide too appears to be on the 
rise. The 2001 census showed that there were only 878 females for every 
1,000 men in Delhi. UNFPA studies show the figure at 865. Significantly, 
the most affluent area in the capital registered the lowest female sex ratio of 
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845.'^ ^ According to a study conducted by the National Sample Survey 
Organization, since 2001, the sex ratio in Delhi has gone down to 808. 
The situation in southern states like Tamil Nadu, Karnataka and 
Andhra Pradesh is also a cause of concern. The districts in Tamilk Nadu thai 
reflect a hue gap in the child sex ratio - with less than 900 female babies for 
every thousand male babies - are Salem, Theni, Madurai and Namakkal. 
This, according to the State government, was mainly owing to the incidence 
of female foeticide and female infanticide.'*^ 
However, it is not that every state in the country is showing a declining 
sex ratio. Table 6 shows the States where the decline is marginal or there is 
even an increase in the child sex ratio. But the rise in the number of females 
in the smaller Slates gets lost in the decline in the number of females in 
Punjab, Haryana and other States with larger populations. The national 
average take into account the over all figures and hence, these figures are low 
and do not reflect the increase. 
TABLE- 6 
Marginal Decline or even Increase in 
Child Sex Ratio 
State/UT 
Pondicherry 
West Bengal 
Mizoram 
Kerala 
Sikkim 
1991 
963 
967 
969 
958 
965 
2001 
958 
963 
971 
963 
986 
Variation 
(points) 
-5 
-4 
2 
5 
21 
It may further be noted that in most States, there are wide variations 
within the State. For instance, the 0-6 year's sex ratio in Andhra Pradesh is 
higher than the national average, 961 compared to 927 for India. However, 
48 Anonymous, "The Lady Vanishes", The Times of India, New Delhi, June 15, 2005. 
' T.K. Rajalakshmi, "Against Gender Bias", Frontline, February 1, 2002. 
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the most prosperous and urbanized district of Hyderabad has the lowest 0-6 
years sex ratio of only 942. 
Several demographers have made technical comments on the declining 
child sex ratio (0-6 age group) revealed in the 2001 Census. For example. 
Ashish Bose has coined the term DEMARU to denote 'Daughter Eliminating 
Male Aspiring Rage for Ultrasound.' Ashish Bose and Mahendra K. Premi 
have drawn attention to what seems obvious, namely, that since migration is 
minimal in this age group the adverse female sex ratios point to endemic 
female foeticide and infanticide in these States. The statistics provided by 
Premi on age-spccific death rates in the 0-4 and 5-0 age group by sex for the 
years 1986 to 1994 for India and the States show that except Himachal 
Pradesh, the three States mentioned above, namely, Punjab, Haryana, Gujarat 
and also Uttar Pradesh and Rajasthan, have for the period covered a much 
higher mortality of female children compared to males.^° 
Mari Bhatt in his paper 'Vanishing women and surplus men: The 
demography of falling sex ratios' maintained that: 
(i) female foeticide would lead to greater destruction of the ex ratio in 
States such as Punjab Haryana, Rajasthan and western Uttar 
Pradesh. 
(ii) the rising proportion of male births is one of the reasons for the 
acceleration in the fall of child female-to-male ratio (FMR) after 
981;and 
(iii) the pattern of the sex ratio at birth by order of birth implicates the 
role ol' female foeticide, and there is a stronger basis for assuming 
that female foeticide ^caused fertility decline in States such as 
Haryana and Punjab rather than the reason that the fertility decline 
in these two States is caused by a fall in the desired family size.^' 
In another study, based on the estimated Sex Ratio at Birth (SRB) and Sex 
Ratios of Child Mortality Risk, the following findings are noted: SRB is a 
strong indicator of prenatal sex selection or sex-selective abortion. SRB 
'" L.S. Vishwanath, '-lemale Foeticide and Infanticide", Economic and Political Weekly, September 
1.2001 
'^ Supra note 32 
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values more masculine than 107 males per 100 females are treated as an 
indicator of 'weeding out' of girls, either through prenatal sex selection, or 
under-reporting female births, both mechanisms are varying tbrms of bias 
against girls, denying them physical or social existence."" 
Regions of India where the SRB is greater than the 'normal' range 
(SRB>=107 M/1') are: Female disadvantage remains strong in the northern 
belt and also deeply penetrates all four major southern States. More such 
points also noted in the north-east. By 1991, the same area sin north and 
northwest India show masculine estimated SRB concurrent with excess 
female child mortality. That is gender bias in birth and death patterns appear 
to operate simultaneously in these areas. These foreshadow the findings of the 
2001 Census of India where especially the states of Punjab, Haryana and 
Delhi have the least proportion of females to males at the age 0-6."^ "' 
Studies on Sex Ratios 
Several studies have been conducted on the sex ratio in the country. 
They provide useful insight into the linkages between various factors (like 
regional development, female labour participation, education, birth order, 
religion, etc) and the sex ratio. The results of these studies could be utilized to 
check the menace of female foeticide. 
Female Labour Participation and Sex Ratio 
The economic contribution made to the family by a woman through 
her participation in the workforce is a significant factor that contributes to the 
viability of the girl child. 
Miller finds a strong correlation between female labour participation 
rates and juvenile sex ratios in India. Where female labour participation is 
high (as in more southern States) there is always a high preservation of 
" Supra note 37 
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female life and where female labour participation is low (as in north India) 
female children may or may not be preserved. 
In the 2001 Census, child sex ratio has declined in all States and UTs 
except Kerala (95 points increase), Sikkim (21 points increase), Tripura (8 
points increase) and Mizoram (2 points increase). In these States, women play 
more active role in productivity and their participation in labour force is high 
as compared to northwestern regions. Southern States comparatively 
represent the low female foeticide rates than the northwestern regions because 
55 
of high social status of women in southern States. 
TABLE- 7 
North-South Divide 
NORTH 
Punjab 
Haryana 
Delhi 
Chandigarh 
798 
819 
868 
845 
SOUTH 
Kerala 
Tamil Nadu 
Kamataka 
Andhra Pradesh 
960 
942 
946 
961 
(Child sex ratio (0-6) as number of girls per 1,000 boys) 
[Source: Disappearing Girl Child (www.infochangeindia.org] 
In South hidia, the main form of agriculture is rice cultivation which is 
labour intensive. There is a lower percentage of landowning families than in 
the North, which means that there are more opportunities for women to work 
in the field with men and the families reply more heavily on the extra money 
that is brought into the family by these women. In contrast, in the North 
regions, there is a higher percentage of landowning families and the main 
form of agriculture is wheat cultivation which is less labour intensive than the 
method used in ihe South. In northwestern regions, there is significantly less 
participation of women in the labour force and consequently the worth of a 
woman in an economic capacity is much less than that of a man., Thus, the 
'•' B. Miller, The Endangered Sex: Neglect of Female Children in Rural North India, OUP, New 
Delhi, p. 117 (1997), in S.C. Singh, "Pre-Natal Diagnosis and Female Foeticide", Unreported 
Judgments Journal, pp. 7-8 (2002) (1). 
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status of a woman coupled with their economic contribution to the family 
income has a direct linlc with the preservation of female life in India." 
The 2001 Census data also reveal that in tribal-dominated districts, the 
son complex docs not dominate the social ethos, and girls are valued. In 
northeast India too, the son complex is less prevalent. It is important to note 
hat in both areas, the status of women and their economic contribution to the 
family income is significant. ' 
In India, especially in metropolitan cities, the women in recent times 
have started taking up jobs/businesses of various kinds and levels. Such 'paid 
work participation' is distinct from the 'household labour' performed by 
them. However, ihe women's economic contribution has been overshadowed 
by other factors like son complex, materialistic life and increasing dowry 
demands, security fear for girls, etc. 
Women's work participation appears subordinated to the needs of the 
family, even among the uppermost classes. Thus, women's economic 
contributions to the household are of great importance to their status, but 
societal gender inequality keeps them from being viewed or paid as equal 
participants. Working women's status may improve, but patriarchal societal 
ideology remains firmly in place. Nevertheless, economically active women 
are still in the best potion to overcome bias against daughters. Statistical 
analyses suggested that women's status indicators are associated with partial 
protection to daughters; women's work participation more so than female 
literacy.^'' 
Birth Order and Sex Ratio 
There has been observed a negative correlation between birth order 
and sex ratio. A study done by the Christian Medial Association of India 
(CMAD) shows the birth order and sex ratio position in Delhi. 
''Ibid 
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The first part of the study covers eight leading hospitals in Delhi (five 
government and three private) that witnessed about 3.75 lakh births over a 
10-yars period - 1993-2002. The SRB for these hospitals, which accounted 
for roughly 23% of all hospitalized deliveries in Delhi, were 869. 
Interestingly, there was a significant difference between SRB for the 
government hospitals and private ones. While government hospitals had an 
SRB of 885 over the 10-years period, the corresponding number for the 
private hospitals was just 833.^^ 
The second part of the study focused on all births in one of these 
hospitals over 2000 and 2001. This part mapped the gender of newborn 
against factors such as the gender of older siblings, parents" education and 
occupation. The results reveal that families are increasing likely to resort to 
sex selection with each successive child."'^  
While the sex ratio for first-order births was 925, it fell to 731 for 
second-order birihs and further to 407 for births thereafter. The ratios become 
still worse when the earlier child or children were girls. In case of a second 
child, if the earlier child was a boy, the SRB is respectable 959. But the 
number drops to 542 if the previous child was a girl. Similarly, for a third-
order child, the sex ratio reads 894 when both the order children were boys. 
It plummets to 558 in cases where the earlier siblings were from both sexes 
but goes down to 219 to 1000 when the older children were both girls.*^ *" 
In a paper entitled "Sex ratios and sex-selecti^'e abortions in India: 
Findings from the 1998-99 national Family health Survey' by Fred Arnold 
and T.K. Roy, it has been observed that:^' 
(i) in every State except Meghalaya, the sex ratio of last births is much 
lower than the sex ratio of other births; 
^^  C. Bagga, "Female Foeticide Rampant in Dellii", The Times of India, New Delhi, July 15 (2005) 
=' Ibid 
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(ii) for all-India, the sex ratio of last births is 697 and the sex ratio of 
other births is 936; 
(iii) for the high son presence States of Punjab, Haryana, Gujarat and 
Maharashtra, the sex ratios are 561 for last births and 998 for other 
births; 
(iv) even in the low son preference States of Tamil Nadu, Kerala. 
Karnataka and Andhra Pradesh, there is a substantial differential 
(821 vs. 983); and 
(v) the biggest differential is in Punjab, where the sex ratio of last 
births is 460 and sex ratio of all other births is 991. 
Arnold and Roy estimate on the basis of sex ratios at birth for children 
whose mothers had ultrasound or amniocentesis that "about 5 per cent of 
female fetuses in India are aborted among women who have these tests. In 
Haryana, it is estimated that 43 per cent of the female fetuses are likeh to 
have been aborted for these same women. Another indication of the use of 
sex selective abortions in India is the very low sex ratios of births to women 
with no living sons, particularly in Sates with strong parental preferences for 
sons." 
According to Dr Betty Cowen who spent many years at the Christian 
Medical College (CMC). Ludhiana, there was a time in Punjab when the Hrsl 
daughter was \\ elcome. the second was tolerated and the third \\ as 
eliminated'. We are now facing the tragic prospect of the first daughter being 
eliminated, what to sa}' of the second and third.^^ 
TABLE- 8 
Sex Ratio (Females per 1000 Males) 
at different birth orders 63 
Sex Ratio 
First order 
Second order 
Third order 
Fourth order (and above 
Overall 
Haryana 
890 
787 
743 
577 
787 
Punjab 
698 
830 
664 
96 
458 
''Ibid 
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(i) The sex ratio for different birth orders in Har>'ana shows that the 
sex ratio follows a sharp decline from the first-order birth to the 
fourth and above order. 
(ii) The sex ratio for fourth and above order births is considerably low. 
This means that majority of the couples who go for fourth order 
births desire to have a son only. 
(iii) The sex ratio for different birth orders I Punjab tells a similar story. 
Except for second order births, it can be observ^ed that the sex ratio 
otherwise maintaifis a sharp decline from the first-order births 
towards those of fourth and above order. 
(iv) What is more important is that attention must be paid to fourth and 
above order births. In Punjab, the sex ratio declines drastically 
from the third-order births to fourth and above order births. The sex 
ratio is only 96 for fourth and above order births, which is 
alarming. 
(v) Even, if we will look into the over all sex ratio for both the States. 
it can be observed that for Haryana, the over all sex ratio is 787 
which itself is quite low, but, for Punjab, it is only 458.^ '"* 
In a recently completed study in Mehsana district in Gujarat and 
Kurukshetra in Haryana, undertaken with the support of Health Watch Trust. 
it was found thai the preponderance of boys among the second and the third 
child was much greater for women who were educated beyond primary level. 
women who were not engage din any economic activity (housewives) or 
women who belonged to upper castes and those whose families were 
landed.^-' 
Religion and Sex Ratio • 
The 'First Report on Religion Data, 2001', collected during Census 
2001, brings to light the persistent bias among communities against the girl-
child and clarifies that region plays a greater role than religion in overall 
development indicators. Although the population growth rate among both 
Hindus and Muslims fell significantly between 1991 and 2001, the most 
alarming revelation of Census 2001 was the declining child sex ratio within 
''^ Ibid 
L. Visaria, "The Missing Girls". Seminar 532, p. 26, December, 2003. 
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the age-group 0-6 years. Most disturbing is the continuing bias shown by 
prosperous communities towards the girl-child. 
According to the 'First Report on Religion Data, 2001". Sikhs and 
.Tains - two of the more prosperous communities in the country - record the 
lowest child sex ratio. The Sikh community, with 786 girls for every 1,000 
boys, has the lowest child sex ratio followed by the .Tains (870 /1.000).''^ 
TABLE- 9 
Religion and Sex Ratio 
Hindus 
Muslims 
Jains 
Sikhs 
Christians 
Buddhists 
Others 
' • + - • 
X 
in 
> 
o 
931 
936 
940 
893 
1,009 
953 
992 
1 
o 
is 
U 
925 
950 
870 
786 
964 
942 
976 
C _ -X 
.2 -2 .2 
*••- t/5 '-C 
§.•2-3 
^ s o CL. -^ a 
81.4 
12.4 
0.4 
1.9 
2.3 
0.8 
0.7 
u 
« 
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a* 
> 
O 
65.1 
1 59.1 
94.1 
69.4 
80.3 
72.7 
47 
>-> 
u 
«! 
.t: -x 
— 4) 
c 
53.2 
50.1 
90.6 
63.1 
76.2 
61.7 
33.2 
o .2 
-% « t 
LZ, CI, 
27.5 
14.1 
9.2 
20.2 
28.7 
31.7 
44.2 
Note as number of females per 1,000 males ** as per cent [Source: 
Disappearing Girl Child (www.infochangeindia.org)] 
Some interesting facts in this regard are/''^  
(i) Female literac>' among Sikhs and .Tains is encouraging compared to 
several other religions. Despite this, the two communities have the 
lowest child sex ratios. 
(ii) The Jain community has the highest female literacy rate, at 90.6. 
But female work participation is the lowest in this community, at 
9.2%. 
66 I Disappearing Girl Ciiild", available at http://www.infochangeindia.org 
" Ibid " 
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(iii) Buddhists, with a female hteracy rate (61.7%) lower than that of 
Sikhs (63.1%), have a higher child sex ratio (942/1,000) than both 
Sikhs and Jains. 
(iv) The child sex ratio of Muslims (950/1,000) is better than that of 
Hindus (925/1,000). 
(v) In Punjab, the child sex ratio is lower than 900/1,000 amongst all 
religious groups. Christian community has the highest child sex 
ratio across the country but its child sex ratio is down to 870/1,000 
in Punjab. States such as Punjab and Haryana depict a distinct bias 
against the girl-child regardless of religious affiliation. 
(vi) In Gujarat, Muslims fare much better than Hindus on almost all 
counts. Female literacy among Muslims (63.5%)) is better than that 
among Hindus (56.7%)). The overall literacy rate among Muslims 
(73.5%) is better than that among Hindus (68.3%). Among 
Muslims the child sex ratio is 913/1,000; among Hindus it's 
880/1,000. 
According to the report, the overall sex ratio, although better than the 
child sex ratio, is dismal too. The data discloses some disquieting figures 
among the various religious groups. There are 931 Hindu women for every 
1,000 Hindu men, which is less than the national average of 933 women for 
every 1,000 men. The figure among Muslims is slightly better, at 936/1.000. 
Christians have the highest sex ratio 1,009 females per 1,000 males; Sikhs 
record the lowest overall sex ratio: 893/1.000.*'^  
Literacy and Sex Ratio 
The First Report on Religion Data, 2001', collected during Census 
2001, questions the popular belief that literacy rates have a direct bearing on 
population, and that literate people are less prone to gender bias. Although 
this may be true in some cases, as with Muslims having one of the lowest 
literacy rates (59.1%) and the highest population growth rates, the same logic 
does not hold true among the Jain community that has the highest literacy rate 
(94.1%) but a low child sex ratio. The report is quick to point out that Tamil 
Nadu, despite its low literacy rate, has been able to keep a check on its 
fertility rate.^" 
''Ibid 
'"Ibid 
Temale Infanticide: (^pping of tfie '^Ht to Life 236 
"Illiteracy rates for all religious groups are very encouraging, 
shattering many myths in circulation earlier when such data was not available 
for the country as a whole," says a census press release. Of India's total 
population, seven years old and above, 64.8% are literate. Christians, at 
80.3%, and Buddhists, at 72.7%, follow the Jains in literacy rates. The lowest 
literacy rates are among people of 'other religions and persuasions", at 47%. 
Surprisingly, this category of people who don't want to report their religion 
records the highest child sex ratio of 976/1,000 across the country.'" 
A study done by the Christian Medical Association of India (CMAI) 
shows that contrary to popular perception, more educated parents are not 
necessarily less biased against having a girl child. In fact, the best sex ratio at 
birth (SRB) of 933 was in cases where both parents had education up to 
middle school or less. In contrast, where both parents had studied up to high 
school, the SRB was a mere 690. Graduate parents had a low SRB of 813, 
while it was even lower at 769 where both parents were post-graduates. "^^  
The study does suggest, however, that an employed mother has a 
positive impact on SRB. While the SRB for housewives was 783, it was 
higher at 839 for mothers in high-end professional Jobs and 809 for those 
7'' 
employed in other jobs. ' 
According to the recently released 'Fertilit> Series Data of Census 
2001', there is an inverse relationship between increasing educational status 
and sex ratio of children born in States where foetal sex determination has 
become popular over the last tow decades. But in states like West Bengal. 
Kerala and Tamil Nadu, where sex determinations relatively less, there is no 
such inverse relationship.^'* 
' ' Ibid 
^^  C. Bagga, "Even educated parents are biased against the girl child", The Times of India, New 
Delhi, July 15, 2005 
J^  Ibid 
'"' S. Nagi, "Foeticide high among educated parents". The Hindustan Times, New Delhi, October 31, 
2005. 
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Most of the educated women use their education at access modern 
technology to go in for sex selective abortion. Ironically, illiterate mothers do 
better. In effect, there is a difference of 70-100 points in the child sex ratio 
across the northern States where the mother is literate. For Delhi, the child 
sex ratio is 905:1.000 for illiterate mothers and 815:1,000 for literate mothers. 
For Chandiarh, is is 933:1,000 and 757:1,000. And, for Punjab, it is 
845:1,000 and 745:1,000. However, the illiterate women too have started 
accessing modern technology to kill female fetuses. ^ 
It is clear from the above studies that in the Indian context, the impact 
of education on the gender bias is not clear-cut. There are other factors 
involved which are analysed in the study mentioned below. The study 
focused on trends of estimated sex ratios at birth (SRB) and sex ratios of child 
mortality risk in India.'''' 
There is a difference between the impact of male and female education 
or literacy on gender bias in child survival. Education or literacy of men had 
no impact o gender bias or increased female disadvantage. Female education 
has long been advocated to promote declines in fertilit}' and child mortality. 
However the relationship between maternal education and gender bias can be 
positive or negative depending on region, parity or contextual details. A 
positive relationship may exist either because educated women more 
efficiently withhold high quality care from less desired children, or because 
they have lower fertility, which is accompanied by greater gender bias since 
parents have narrower latitude to ensure the desired number of sons. ""^  
For a negative relationship, Murthi et al (1996) associate education 
with greater women's agency and decreased gender bias. The idea that 
women's education promotes female agency and reduces gender inequality is 
reasonable. Education is a fundamental human right and a necessary 
'" Ibid 
'"^ Supra note 37. 
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prerequisite for socio-economic development, particularly to improve the 
status of women. However, to understand the sometimes contradictory 
findings, we need to consider the content and context of literacy/education in 
India^^ 
Regarding content, education may assist men and women to function 
as rational actors in a modernising economy, enabling them to understand and 
negotiate the system. However, it may not automatically lead them to 
transform the system. Longwe (1998) distinguishes between the concepts of 
education for empowerment vs schooling for subordination. Swaminathan 
(1991) states thai Indian education in general is directed toward the privileged 
classes and reinforces rather than transforms traditional prejudices. This is as 
true of gender inequality as of any other social inequality.' 
Regarding context, in India, parents' educational investment in 
children reflects gender bias, and children schooled under these conditions 
may not be led to transform gender inequality. Even basic literacy for 
females lags behind males. The all-India 2001 male literacy rate stood at 
about 75.9 per cent and the female rate of 54.2 per cent, a 22 percentage point 
gap. Even when girls achieve literacy, their schooling attainment illustrates 
familial gender bias. For example, parents in rural Maharashtra educate 
daughters to help them be independent and provide support during economic 
hardship but also limit girls' schooling to not conflict with rural life practices 
and the need for early marriage (V class of 1994). Parents invest more in the 
education of children from whom they expect more returns: i.e. sons are 
withdrawn from household labour and sent to school, while their sisters focus 
on housework; a lower school attendance and higher dropout rates, 
particularly after puberty, thus noticed among girls.^ "^  
'' Ibid 
'' Ibid 
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Thus, though female Hteracy is rising in India, gender gaps in levels, 
content and context of education remain entrenched. Little is known whether 
girls educated under these conditions can achieve egalitarian aspirations for 
their own daughters and sons. Female education is necessary for women's 
advancement, but the content and context of schooling in India does not 
automatically enable this goal. Thus, the relationship between women's 
literacy/education and gender bias, including changes over time, need more 
exploration.^' 
Socio-Economic Development and Sex Ratio 
Economists have long discussed how social services function much 
better in south Indian villages compared to those in the north. Historically. 
Punjab has always reported good economic indicators but is poor on social 
indicators, whilst in Kerala the reverse is true. 
Research findings broadly suggest that conventional economic 
development does not automatically reduce gender bias. Despite socio-
economic development, fertility decline and falling mortalit\- for both sexes, 
the male-female child mortality gap did not shrink during 1981-1991, but also 
spread into hitherto egalitarian parts of the country viz. south. Masculine SRB 
that were seen only in urban areas of the north-west in 1981 have spread to 
urban areas of many northern States in 1991.^^ 
The phenomenon is mostly due to 'persistent female mortality 
disadvantage in infancy and childhood." Interpreted as a restriction of girl 
children's right to live, female disadvantage in child mortality is rightly taken 
as one of the most significant indictors of gender bias in India. The changing 
impact of modernisation factor, specifically per cent urban and male literacy, 
that are associate with decreased female mortality risk in 1991, suggest that 
'[Ibid 
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modernisation is associated witii a change I strategies, families might be 
turning to prenatal elimination of unwanted daughters rather than postnatal. 
Modernisation variables, thus, suggest less association with gender bias.*^ ^ 
In India gender bias against daughters seems so firmly entrenched, that 
parents' choice of methods depends on availability and convenience rather 
than conscience. This link suggests the continuation of familial strategies 
noted in 19* century India, of parents' manipulating family size and sex 
composition and children's marriage arrangements to maximize their 
families' social and economic status. Despite increasing female education and 
work participation, familial socio-economic advancement is still viewed as 
largely achieved through males and families" value sons accordingly. 
Daughters' participation in modernization is still subordinated to family and 
marriage needs and seen as benefiting marital rather than natal families.*^* 
In countries such as China and South Koera, with diverse development 
trajectories and standards of living compared to India, but nevertheless 
sharing a strong cultural son - preference, prenatal sex selection techniques 
seem to be replacing post-natal methods. That is, SRB are growing 
abnormally masculine while sex ratios of infant/child mortality are growing 
more egalitarian. Fever girls are being born but those born are more wanted 
and tend to survive. Girls in India are facing a "double jeopardy' of 
increasing prenatal elimination concurrent with persistent post-natal risk. On 
the one hand, the average estimated SRB in India grew 3 percentage points 
more masculine between 1981 and 1991. At the same time, the average 
gender gap in child mortality still shows female disadvantage. That is, in the 
aggregate, in India pre and post natal risk to daughters may run concurrently, 
a scenario that suggests intensifying gender bias.^^ 
' Supra note 37 
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In India the girl child is treated as a liability, a curse. Because of our 
socio-economic conditions, she always suffers, sometimes even when she is 
in her mother's womb. Due to gender bias she is treated as an inferior being. 
Economic constraints always create a hurdle for the girl child as well as for 
her parents. The}' have to pay the "groom price" for her daughter. So in India 
majority of the people do not like to have a girl child. Alarming percentage 
of our society goes to abort the female foetus or sometimes to kill their baby 
girl within a short period of her birth. In the 61^' year of Independence still 
the right to life of the girl child is not protected. How can we claim to be 
independent, civilized and honouring the right to life of a girl child 
guaranteed under Article-21 of the Indian Constitution! 
To prevent female infanticide we propose some measures which may be 
considered for an immediate action plan that may be adopted by the 
government in this respect. The suggestive measures are as follows: 
(a) Compulsory registration of the birth of girl children: 
(b) Speed\ investigation of the causes leading to a girl child's death; 
(c) Presumption, as in dowry deaths, must be taken in favour of female 
infanticide; 
(d) A female health officer must be associated with the investigations 
about I he offence; and 
(e) Continuous effort be made to educate the adult community which 
controls the lives of children. 
Chapter-7 
INSTITUTIONALISED CHILD ABUSE: 
PROSTITUTION, INCEST AND SOCIAL 
OPPRESSION 
INSTITUTIONALISED CHILD ABUSE : 
PROSTITUTION, INCEST AND SOCIAL 
OPPRESSION 
The Scenario: A Tale of Tears 
Child sexual abuse to4ay constitutes an alarming social phenomenon, 
the instances of which, reported daily, appear to be increasingly widespread. 
Research of historical sources, however, reveals the existence of the problem 
from antiquity and that the endeavors of the state to combat it were always 
intense and systematic. In particular, our research into the original texts of 
Byzantine historians and chronicles indicates that child sexual abuse 
flourished even in a religious mediaeval society such as that of Byzantium, a 
state which comprised the rational continuation of the Roman empire and 
which was the most important state in the known world for 11 centuries (324-
1453 AD). The slate with its strict legislation and the church with the spiritual 
pressure at its disposal both made every effort to restrict this social 
phenomenon, which in Byzantium took the forms of rape under cover of 
premature marriages, child prostitution, pederasty, and incest." 
Child prostitution was the result of parents" decision, in their abject 
poverty, to sell their daughters for 5 gold coins or to hire them out, as the 
chronicler Malalas narrates''. The defloration of the girls was a matter of 
public auction. Frequently under aged prostitutes satisfied their clients in the 
brothels with anomalous sexual acts. 
Even in today's modern world sexual exploitation and trafficking in 
children is an alarming global problem. Tens of millions of children are 
' Leventhal, J. M, Epidemiology of Sexual Abuse of Children: Old Problems, New Directions, Child 
Abuse i& Neglect, Vol. 22, pp. 481-491 
' John Lascartos, "Child Sexual Abuse: Historical Cases in the Byzantine Empire (324-1453 AD), 
Child Abuse and Neglect, Vol. 24, No. 8,2000, P1085 
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already in the commercial sex market, and of these, there are as many as two 
million girls between the ages of five and fifteen. 
According to the report on the State of World Population, 1997. 
commercial sex is increasing in third world countries of Africa, Asia and 
Latin America and in Eastern Europe because of high unemployment, 
poverty, growing inequalities in wealth and increased demand from the 
'haves'. Undoubtedly the use of children in the commercial sex market 
reflects the distorted nations of sexuality of the adult population of a country. 
What pleasure adult male derives by inflicting pain upon and terrorizing 
children needs to be probed. This can be followed by identifying the possible 
roots of this pathology and taking appropriate measures for its eradication. 
Encyclopaedia Britannica, 1987 defines prostitution as "The practice of 
engaging in relatively indiscriminate sexual activity in general with 
individuals other than a spouse or friend, in exchange of immediate payment 
in money or other valuables"."* The definition of prostitution is based on 
culturally determined values that differ in various societies and circumstances. 
Prostitutes may be of either sex and may hire their bodies for heterosexual 
and homosexual activities. Through the ages prostitutes have been shunned 
and reviled upon by the society. They have also been punished and their 
punishment included stoning, whipping, branding, imprisonment and death. 
Their clients, on the other hand have rarely been touched by the law. Some 
societies considered male clients, to be a sign of virility. 
Paul Johnson in his book Child Abuse pointed out that a number of 
researchers have claimed a link between sexual abuse on a child subsequently 
followed by prostitution. Many adult female who have had a history of sexual 
abuse turned into prostitution. Runaway children can easily become targets 
for ruthless people who turn them to a life of crime, drugs and prostitution." 
" Encylopaedia Britannica, Vol. 9, p.737, 1987. 
^ National Commission for Woman Lost Child, p. 1, Delhi, 1997. 
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End Child Prostitution is Asian Tourism (ECPAT), estimates 
prostitution to be a $5 billion industry. UNICEF estimates that one million 
children enter the trade each year, mostly in Asia. 
The world congress against commercial sexual exploitation of children 
was held in Stockholm on August 27-31, 1996. The congress was organized 
by ECPAT. In this congress most governments acknowledged the existence of 
commercial sexual exploitation of children in their own countries, and such 
exploitation of foreign children by some of their citizens who travel abroad. 
Governments adopted wide range agenda for action, which calls for 
international cooperation in gathering and sharing data and law enforcement.*' 
Although it varies from country to country in nature, scope and local 
practice, the commercial sexual exploitation of children is a global problem 
requiring international cooperation. This illegal industry includes 
pornography, sex tourism and trafficking in children. It is certainly a multi 
billion dollar business, linking the most remote village with world capitals 
and wealthy suburbs. Commercial sexual exploitation of children is now a 
common problem. 
The globalization of child prostitution is a result of large economic 
globalization fostered in the last decade. The world's mafia, the corner prime, 
the brothel madam, the distribution of pornography and the sex tourist, they 
are at the top of the volcano. Under it lies the corruption of traditional 
societies by materialism born of economic globalization. Materialism and free 
market economy have been elevated to an ethical plane from which humans 
are increasingly viewed as expendable machinery, be it to produce goods or to 
be brought, sold and rented as sexual toys. 
Those who would sell their own children are confused by newly 
adopted material and moral values. Alienated, abandoned and impressionable 
young people sell themselves because they have no other options, because 
^ Human Rights Watch, Asia Report, 1995 
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they have been educated by media and by adult role models to equals self 
worth with the possessions of goods. They think that sex and money will buy 
them love, control and peer acceptance. 
Human Rights Watch, Asia, estimates that there are 20,000 Nepalese 
girls in Mumbai's brothels. It adds that the average age of the thousands of 
Nepalese girls recruited every year for prostitution has reportedly dropped 
from 14 to 16 years in 1980's'to 10 to 14 years in 1991 despite nevv' laws.^ 
The term childhood generally signifies easy living, easy nutrition, love, 
warmth, support and an overall affectionate environment. But 15% of India's 
two million prostitutes, believed to be children, have a different story to tell. 
Trafficking and prostitution among children assumes alarming proportions. 
Nearly 200 girls and women in India are either inducted into or enter the trade 
everyday. No nation can afford to leave its supreme asset, its children, at the 
mercy and caprice of sex predators. 
A 1990 study conducted by the Central Social Welfare Board in six 
metropolitan cities reported that 40% of the population of commercial sex 
workers entering the trade are below eighteen years of age.'^  At least 4,00.000 
are estimated to be minors of v '^hich 20,000 are annually brought to India from 
Nepal. 
The National Crime Records Bureau in its report of 1994 states that 
there has been a 100% in increase in kidnapping and abductions in 1994 over 
1990, at least 60% of which is for the purpose of forcibly getting the child 
married. Marriages like these are a well known ruse to induct the girls into 
child prostitution. Figures of rape in the minus ten age group show an increase 
of 84% in 1994 over the same in figure of 1990. The corresponding increase 
in the age group of between two and fifteen years in 55 per cent.'" 
' Sara Ann Friedman, First Call for Children, p. 13, December, 1996 
* Supra note 5, p.2 
' National Commission for Women, The Velvet Blouse, p. 7, Delhi 1997 
'" ibid 
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What makes children more vulnerable to this exploitation is their 
economic, social and sexual status. Poverty is an overriding cause. The girl 
child, already accorded a secondary status in society, is more often than not 
treated as an expendable commodity to be used for wealth. In communities 
that practice traditional prostitution, the girl child is set apart for the role. 
Religion, rituals, cultural factors and traditions in such societies, for example 
the Devadasi cult, the Bedia and Nat tribes, increase pressure on the girl child 
to enter the profession. 
Deeply concerned by the growing incidence of Child Prostitution, a 
core group constituted by the National Human Rights Commission has called 
for urgent measures to make a frontal attack against the problem. The core 
group stressed the need of convening a meeting of officials of the 
administration and judiciary of the districts where the problem of child 
prostitution is acute. Among the measures suggested by the core group were 
strict enforcement by the Police, setting up of a statutory board for prevention 
of trafficking, free and compulsory education for children and a sustained 
media campaign." 
Child sex is a rapidly growing business in India, where nearly five 
hundred thousand children are prostituted even during their tender age of their 
first 15 years. Now the scare of the killer HIV has translated into a rise in 
demand from prostitute from education users for supposedly 'uninfected' 
children. 
Children do not come flocking to brothels, they are brought through 
illegal but highly systematic, organized trafficking networks run by 
experienced individuals who buy, transport and sell children into prostitution. 
" The Times of India, February 3, 1997. 
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National Crime Records Bureau (NCRB) has reported 206 cases ol' 
procuration of minor girls in 1994, 34 cases of selling of girls for prostitution. 
• 19 
4 cases of buying of girls for prostitution. ~ 
There arc some terms used by pimps, clients and passi\c pleasure 
seekers in local parlance for the children in flesh trade: Piece, maal. 
eveningsexy, sundariyan, fresh child and their acts as 'Power shot", 'dhanda'. 
'ganda kaam' and 'kothe me kaam'.'^' 
They describe a child or a human being as a 'piece" is to convert in into 
a mere thing devoid of life, consciousness, feelings and emotions. This term 
therefore refers to children as commodities or maal in local parlance, to be 
used in trade dhanda. Maal and dhanda describe certain specific features of a 
market. The former refers to a cheap commodity. The latter describes as 
illegal and immoral market where there are no rules and regulations. Power 
shot is used to describe a situation where a map can "consume' more than one 
child to satisfy his sexual appetite. A person who can consume three has more 
power shot than the one who has consumed one. This dimension goes into 
describing children as evening sexy.''' 
These victimized young girls are also described as sundaris giving 
expression to a deep-seated repressed sexual disposition: Beauty is a sign of 
loose character, lo appear beautiful can have a meaning other than to seduce 
men and solicit them for sexual pleasure. 
The girls are continuously raped in order to develop their sexual urges. 
They are subjected to utmost savagery; sometimes red chillies and even 
burning cigarette butts are applied to their private parts. Also many times the 
weight valve of a pressure cooker is removed, a pipe is inserted and hot steam 
is injected into the minor girls's vagina, as a means of enlarging it. It is found 
'^  National Crime Records Bureau, Crime in India, p. 234 (1994). 
'^  Supra note 5, p.2. 
ibid 
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that cylindrically cut 'pith' or thermocol was inserted inside the vagina 
regularly to expend the passage for big built men. These girls are forcibly 
made to eat snake meat, which is supposed to be an aphrodisiac. Once in the 
professional the girls contract various skin diseases. STDs. tuberculosis, and 
are burdened witli unwanted pregnancies. ^  
In developing countries like India there is a large scale population 
influx from the countryside into cities in search of sustainable means of 
livelihood. This is an ever increasing force of migrant labour. Disjointed from 
their families they are inclined to visit red light areas. It is reported that they 
prefer girl children from the satisfaction of their sexual desires and appetite 
because they are subservient and docile, and they perform whatever they are 
asked to do. 
State sponsored 'destructive' development projects like big dams, 
mines, industries and power projects are creating havoc in the daily lives of 
tribes and especially their women folk. These people are depri\ed of their 
resource base- land, forest, river etc. Displacement pushes them to the cities 
Vv'here children are forced to become bonded labour. Migrant tribal child 
labour have been treated as commodities which can be bought and sold at a 
very low price. The lives of girls children and women are miserable, they 
become labour as prostitutes. At the altar of progress the self-dignity and 
identity of tribal girl children are being sacrificed for the development of the 
nation. Children are forced to shoulder the burden of subsistence. In some 
cases their parenis push them to the flesh trade. 
'Motivations' Behind Child Prostitution 
Girls do not choose to enter prostitution on their own free will. 
Compelling reasons force them into this profession. An approximate 75,000 
"^  Su/jra note 9, p. 16. 
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girls and women enter the trade every year, 80% of them do it out of 
situational compulsion. 
Contrary to popular belief, poverty is but not the root cause of 
prostitution. It gets coupled with the prevailing socio-religious status of girls, 
attitude of the general public and, most importantly, the caste structure. 
Prostitution is no longer a localized activity. Rapid industrialization, 
flourishing tourism and migration of population from state to state has 
resulted in an unprecedented increase in the trafficking of children. In the 
fitness of this wc may have a look upon some special factors which make the 
exploitation of children easy. These factors are as given below: 
Poverty 
Often parents/guardians are compelled to sell their daughters in order 
to provide for basic sustenance. According to figures available with the 
UNDP, around 5,00,000 girls children in India are victims of immoral 
trafficking. Poverty and exploitation combine to make girls and women a 
cheap commodity. Low yielding agricultural land, lack of skills, small or no 
land holdings, no alternate sources of employment; all resuh in helpless 
impoverishment. Economic hardships provide the ideal environment for 
germs of exploitation to flourish. 
A narrow dingy street in Gokak, Belgaum District in Karnataka. A 
small voice said: 
"Ma, I wanted a velvet blouse. My mother scolded me. Father, 
he was always in a drunken stupor. There was hardly any food 
to eat. So I ran away from my house. I met this uncle at the bus 
stop. He promised to buy me a velvet blouse. Then I don't 
know what happened until I found myself in a dark room in 
Gokak village."'' 
16 Supra note 9, p. 1. 
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This little Iburteen year old child is forced to serve about twenty clients 
a day. She earns about ten rupees for a single day's work. Hers is the story of 
most of the children in prostitution. She wants to get out but is trapped. Her 
questions are "where to go? How to go? How to support myseli^ ? What about 
Madam's loan? These questions remain unanswered. 
In Kalahandi Orissa, a man recently sold his daughter for 30 kg. rice. 
Meghna, Rehana and Poonam all 12 years old who were also sold by their 
parents are now struck in a red light area. Poverty, unemployment, illiteracy 
are driving young girls from villages into the brothels of cities. Men from 
cities are going to remote areas, marrying poor girls and them selling them to 
brothels. Other after assuring employment to girls of villages are bringing 
them to the red light areas. 
Cultural Traditions 
The traditional cultural practice of dedication of girls to gods and 
goddesses in temples has been in existence for ages. As there norms gained 
social sanction of feudal societies, prostitution as a system became 
institutionalised. Various rituals and ceremonies marked these dedications, 
and the person who paid for these festivities purchased the rights to the girls' 
virginity. Once initiated into the profession, the girl became the property of 
wealthy men and a wage earner for her family. 
Patriarchy has given religious sanction to child prostitution in certain 
communities. In the past children were "dedicated" under the garb of religious 
practice to local prostitution. The practice continues today but the children 
end up in urban brothels. 
Devadasis, little girls of just 12 or 13 from 80 percent of the brothel 
population in Maharashtra and Kamataka. Interestingly, the 'signs" used to 
identify the "chosen" child (who is then dedicated to the goddess Yellamma) 
The Times of India, July 7, 1996. 
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are those of ill health-white patches of eczema, leprosy even mental 
retardation. Could it be assumed that prostitution was one (Lucrative) way of 
making use of otherwise "worthless" children. This is a debatable question. 
Tribes who, in the past, lived on the earning of their prostituted women 
are now part of a systematic lucrative urban traffic in child prostitution. The 
best organized are Bedias of Central India who send their daughters, 
traditionally famous for their erotic singing and dancing, to most large Indian 
cities. 
How these historically oppressed groups have enforced their own 
"traditions" is revealing. The Dommara tribe of Telengana, first "marries" at 
puberty, the eldest girl of every family to the village deity. Then, she is raped 
for a week be ciders and priests within the temple. Her family and the 
villagers feast outside. Scores of such children die of injuries and shock. 
Those who survive become venkatasanis, prostitutes for the village males, 
their income is the family's main livelihood. Once they are twenty they are 
ostracized by the villagers. Entire villages of venkatasanis live together in the 
Warangal and Nizamabad districts of Andhra Pradesh.'^ 
Even though many states lave banned this practice, various reports 
indicate that this dedication still continues on a diminished scale, such as the 
Jogini. Devdasi and Basvi system in Orissa, Andhra Pradesh, Maharashtra, 
and Karnataka. In some other communities the practice of prostitution has 
been accepted as tradition and given the name of Parivarik dhanda. The 
reasons are again economic among the tribes like Bedias, Rajnats, Kanjars. 
Kolta. Banchra, Mahr, Matang and Sansi. 
Industrialisation and Migration 
During the last decade several companies have set up units in different 
parts of the country. This has led to increased demand for labour and 
'* The Times of India, April 16, 1997. 
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improved transportation facilities. Population explosion, low literacy levels, 
low skill building opportunities, denial of access to resources, diminishing 
common property and vulnerability to natural calamities have resulted in the 
rural poor migrating to the cities. The continued migration of men seeking 
employment in big cities like Delhi and Bombay has greatly expanded the 
flesh trade. 80% of child prostitutes are found in five major metropolitan 
centers- Mumbai, Delhi. Kolkata, Madras and Banglore. When the rural poor 
migrate to cities, traffickers take full advantage of their absolute poverty and 
lure their children into this profession with promises of money and jobs. 
Often families are left behind in villages while men folk who migrate to 
industrial centers, satisfy their sexual girls prostitutes. 
Tourism and Trafficking 
With the advent of tourism in late 19''^  centur>-. the trafficking in 
human beings became an international phenomenon. Since the process of 
tourism is primarily economic in nature it provides developing countries the 
perfect opportunity to deal with balance of payments. Inducements are 
abundant for promoting prostitution. Net effect of sex imbalances, therefore, 
created by migration of labour, travelling businessmen and tourists lead to an 
increase in the demand for women and children. This is turn drives the age of 
victims lower and along with girls it pulls into the net male children as well. 
The flesh market remains so sustained. Constant supply is maintained 
by pimps, procurers and brothel owners. They willingly pander to the fancies 
of the market gods through unscrupulous act of alluring, abducting, 
pornography and trafficking in human beings. Apart from sex tourism, 
tourism has an indirect effect upon promotion of prostitution. The mimicry 
effect of rich tourists is seen on locals as well. Rich tourists, demonstrating 
lavish life-styles, influence young people to go after easy money, a fact which 
further aggravates the problem. If on goes by the experience of countries like 
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Thailand, Philippines and Sri Lanka, India appears to be on the brink of a 
massive free-fall into organized tourist flesh trade. 
Threat of AIDS 
One of the main causes for increase in demand for young girls is the 
myth that intercourse with a virgin can cure a man of sexually transmitted 
disease and can rejuvenate him. It is also a widely prevalent belief that sex 
with a girl child does not expose the man to STD and HIV. This however, is a 
misconception as children are more prone to cuts, lacerations and wounds. 
Child sex workers often suffer from skin diseases, vaginal discharge, 
menstrual problem, genital wants etc. As the threat of AIDS mounts and it 
becomes the largest killer disease, child prostitutes as a community, become 
the largest carriers of the deadly virus. 
Relevant Legislation : A General Account 
There are several special and local laws related to the prevention of 
sexual abuse of children. Articles 23, 35 and 39 of the Constitution of India 
provide them protection. The criminal Justice system of the country provides 
several laws to prevent the sexual abuse and trafficking of children. These are 
referred to here one by one. 
The Immoral Traffic Prevention Act, Amended in 2006 
This act seeks to protect all children upto the age of sixteen and all 
children between sixteen and eighteen years from sexual exploitation. 
Indian Penal Code 1860 
Under this code, rape'^, extortion^", causing grievous hurt"', 
kindnapping^^, procuration of minor girl^^ importation of girl from foreign 
" Section 375, Indian Penal Code 
-"Section 383. 
'^ Section 322 
-^  Section 366 
" Section 366 (A) 
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country '^*, wrongful confinement^^, buying and disposing people as slaves^ '^. 
are criminal offences. 
The Juvenile Justice (Care and Protection of Children) Act, 2000 
Cruelty to Juveniles under this Act is punishable with upto three years 
imprisonment and fines. 
Children (Pledging of Labour) Act 1933 
Calls for penalties to be levied against any parent, middleman or 
employer involved in making or executing a pledge of child's labour. 
Moreover there are a number of international human rights conventions 
against the sexual abuse of the child. These are: 
1. Convention on the Suppressions of Slave Trade and Slavery, 1926. 
2. Forced Labour Convention, 1930. 
3. Supplementary Convention on the Abolition of Slavery. The Slave Trade 
and Institutions and Practices Similar to Slavery, 1956. 
4. International Covenant on Civil and Political rights, 1966."^ 
5. International Covenant on Economic Social and Cultural Rights, 1966.^ ^ 
Section 5 of the Prevention of Immoral Traffic Act, 1956 (Amended in 
2006) lays down that any person who procures a child for prostitution or 
induces a child to go from any place with the intention that she may become a 
prostitute or arranges to take a child with a view to enable her to bring her up 
to carry on prostitution or causes or induces a child for prostitution shall be 
punishable on conviction with imprisonment for more than seven years or 
extending upto life. This offence is treated as a cognizable offence. 
The Act also provides that where a minor child is found in a brothel 
and on medical examination it is found that the child has been sexually 
-'' Section 366 (B) 
" Section 368 
-^Section 370 
" Articles 8 and 24. 
-* Articles 7 and 10 
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abused it will be presumed (unless the contrary is proved) that the child has 
been detained for prostitution or has been sexually exploited for prostitution. 
Legislation has been brought to combat child prostitution but child 
prostitution is on the rise. Instead of implementing the law, the police seem to 
be hand in glove with the brothel keepers, pimps and 'madams'. The law can 
be easily bypassed by arresting child prostitutes as vagrants and missing 
children under the Juvenile Justice Act, 2000. Therefore even though child 
prostitution is on the rise, in many states, very few cases have been registered 
under the Immoral Traffic (prevention) Act. Even where cases are registered, 
the prosecution fails because of luck of evidence. 
According to a report, during a raid, children in brothels are passed off 
as relatives of prostitutes. And if some child prostitutes are rescued the courts 
release them when the brothel keepers produce fake certificates.""^ 
Courts seem to be insensitive to their plights. But two significant 
Supreme Court judgements have shown some concern towards the welfare of 
these unfortunate 'lesser' children. 
In the case of Vishal Jeet v Union oflndia^^' a petition was filed under 
Article 32 of the Constitution at the instance of an Advocate by way of a 
Public Interest Litigation. Seeking that certain directions must be issued to the 
Central Bureau of Investigation, the petition urged the court: 
(a) To institute an enquiry those police officers under whose jurisdiction red-
light areas as well as 'Devadasi' and 'Jogan' traditions are flourishing 
and to take necessary action against such erring police officers and la^ ^ 
breakers. 
(b) To bring the children of the prostitutes and other children found begging 
in streets and also the child prostitutes to protective homes and to 
rehabilitate them. The writ petition said that many unfortunate teenaged 
female children are being sold in various parts of the country for paltry 
sums even by their own parents who find themselves unable to maintain 
^' Dr. Mamta Lakhmanna, Rights of the Child, pp. 117-118, NLSUI 
'** Vishaljeet v Union of India AIR 1990 S.C. 1412 
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their children on account of acute poverty and unbearable miseries. They 
sell their children hoping that their children would be engaged in 
household duties or manual labour. But they are actually selling them to 
the broker in the flesh trade. Once those unfortunate victims are taken to 
the dens of prostitution and sold to brothel keepers, they experience a 
shock and are brutally treated and confined till they surrender. 
The petition had cited certain lurid tales of sex alleged to have been 
confessed by some children and girls who had escaped or were rescued. The 
petitioner also stated that the 'Devadasf system and the 'Jogan' tradition are 
still prevailing in some parts of the country and should be put an end to. It is a 
well known fact that this prevalent in several parts of the country including 
Saundatti in Karnataka where thousands of people still gather at the local 
Yellamma temple to dedicate a large number of very young girls as Devadasis 
of the temple. 
The petitioner also filed nine affidavits said to have been sworn by 
nine girls who were pleading to be rescued and a list of nine girls, were also 
attached, who sv,'ore the affidavits. 
The Supreme Court held that this matter required a humanistic rather 
than a purely legalistic approach from different angles. The court also 
deplored the fact that many poverty stricken children and girls in the prime of 
their youth are taken to flesh market and forcibly, pushed into the "flesh trade" 
which is being carried on it utter violation of all canons of morality. decenc> 
and dignity of human kind. 
The court went on to say that this malignity cannot be eradicated either 
by banishing, branding, scourging or inflicting, severe punishment on these 
hopeless and helpless vicfims, most of whom are unwilling participants and 
involuntary victims of compelling circumstances and who are finding no way 
to escape and who are weeping or wailing throughout. The court gave certain 
directions to the State Governments and Governments of the Union 
Territories to set up advisory Committees which will make suggestions of 
measures to eradicate child prostitution. 
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The second case of Gaurav Jain B. v Union of India'' was also under 
Article 32 of the Constitution and by way of public interest litigations for 
providing separate schools for children of prostitutes. The court held thai 
segregating prostitutes' children would not be in the interest of such children. 
But the children of prostitutes should, however, not be permitted to live in 
undesirable surrounding of prostitutes home. This was particularly so for 
young girls whose mind and body are likely to be abused with growing age 
for being admitted into the profession of their mothers. The court constituted 
a committee to examine their problem taking into consideration the different 
laws relevant to the matter and place its reports before the court within eight 
weeks. 
Effectiveness of the Legislation 
Prostitution is not prohibited under the amended Prevention of 
humoral Trafficking Act, 1986/2006. Despite the amendments the legislation 
falls short of its objective and has not proved to be an effective measure check 
commercialised tlesh trade. It acts more as a supplement to the provision of 
the Indian Penal Code concerning kidnapping, sale, abduction, seduction or 
wrongful restraint of women and children, emphasizing onK' the puniti\e 
aspects of the problem. 
In The Suppressions of Immoral Traffic (Prevention) Act, 1956 
prostitution was defined as "the act of a female who offers her bod)' for 
promiscuous sexual intercourse for hire, whether in money or in kind.^ ^ Under 
the amended definition, prostitution means the sexual exploitation or abuse of 
person for commercial purpose. In the new definition the emphasis shifted 
from a mere act which goes against societal norms to a more serious criminal 
offence of sexual exploitation and sexual abuse. 
'^ Gaurav Jain B. v Union of India AIR 1990 S.C. 1412 
^^  Section 2(f). 
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A commercial sex worker as long as she is above 18 and solicits 
peacefully and voluntarily and keeps her activity outside the vicinity of public 
places, notified areas, is not punishable under the law. However, running or 
abetting a brothel, living on the earnings of prostitution, procuring or inducing 
a talking persons for prostitution, prostitution in the vicinity of public places 
and seducing or soliciting for the purpose of prostitution are punishable. 
A brothel has been defined as "any house, room, convenience or place 
or any portion of any house, room of place which is used for the purpose of 
sexual exploitation or abuse for the gain of another person or for the mutual 
gain of two or more prostitutes.""" 
The provisions of the Act are deficient - while on the one hand these 
do not prohibit prostitution, it penalizes commercial sex workers who are 
caught soliciting customers, 'whether by words of gesture of willful exposure 
of a person' and this can be punished with imprisonment up to six months and 
or fined up to Rs. 500. Also, persons soliciting on behalf of the commercial 
sex worker in a public place can be similarly punished. Thus, pimps and 
procurers can also be punished. It is ironic that a sex worker can practice her 
profession inside a house but cannot solicit clients on the streets. 
However, despite the punhive provision, the law has several loopholes 
and inadequacies. It does not punish the client and h does not make any 
provision for the rehabilitation of women and children who are rescued from 
the brothel. There is no single body which can oversee the implementation of 
this Act. The delmition of prostitution is vague and is seeks to punish women 
and minor girls, vv^ ho are the victims. 
What is aimed at under this Act is not abolition of prostitutes and 
Prostitution as such and make it per se a criminal offence or punish a woman 
because she prostitutes herself The purpose of the enactment is to inhibit or 
"^ Section 2(a), The Suppression of Immoral Traffic in Women and Girls Act, 1956 as amended in 
2006 
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abolish commercialized vice namely the traffic in women and girls for 
purpose of prostitution as an organised means of living. Various provisions 
tend to strengthen such a view. But there has been some exceptions, and that 
is found is found in sections 7 and 8 of the Act, Section 7 makes punishable 
the practice of prostitution in or in the vicinity of certain public places such as 
places of religious worship, educational institutions, hospitals etc.'^ 
The Police Game 
Police are directly responsible for the perpetuation of child 
prostitution. They extort money from traffickers, brothel owners or they are 
themselves involved in trafficking. 
Bhartiya Patita Udhar Sabha (BPUS), a voluntary organization based 
in Delhi, in a letter to the Home Minister has mentioned that "Tolice are 
involved in staged process called registering the victims. After a minor girl is 
brought to a brolhel the Kotha malkeens calls on the Division Officer and the 
Beat Officer requests them to make a new entry of a newly purchased minor 
girl, pay Rs. 10,000 to the Police. Reliable sources also reveal that minor girls 
have to first satisfy the sexual urges of these Sis. ASIs, Havaldars or 
Constable^ Then a trumped-up case is registered against these minor girls 
showing that they were trying soliciting clients in a public place. These minor 
girls are arrested and kept in the lock-up and then police prepares a challan 
where the minor girl's age is written as 21 years to transform overnight the 
minor girl into an adult. After this these minor girls are produced before a 
magistrate and released on bail. Police throws all norms of civil society and 
violates all the rules and regulation with impunity to help the perpetuation of 
such heinous designs adopted by kotha malkeens". 
The Sabha further says that the kotha malkeens get an agreement 
signed by the newly purchased girls on old stamp paper (back dated) worth 
'* Shanta v State of Gujarat AIR 1967 Gujarat 211 
'^ Supra note 5, p. 8 
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Rs. 2 to Rs. 15 that this girl will work as her domestic servant willingly. 
Simultaneously by other promissory note that the girl has taken a loan of Rs. 
40,000 from the malkeen. In this process the minor girl turn captive and 
remains in the condition of servitude. Originally most of the minor girls arc 
brought for Rs. 10,000. The Police takes a bribe of Rs. 10,000 to frame the 
charges while Rs. 20,000 is spent for getting a bail. Expenses incurred in the 
process is Rs. 40,000 which'is borne by the kotha malkeens. However, this 
amount remains as a debt on the minor girl. 
BPUS also says that the Police has designed a slab structure of 
protection money to be collected from kotha malkeens if they purchase a new 
kotha. The structure is as follows: 
(a) Rs. 50,000 for a brothel consisting of 10 minor girls. 
(b) Rs. 1 lack for a brothel of 20 minor girls. 
(c) Rs. 3 lack for brothel having upto 50 minor girls. 
The BPUS further charged that out of Rs. 55 paid by a customer Rs. 10 
went to the Police. The Police receive cuts according to ranks on daily basis. 
A Constable could expect Rs. 25. Head Constable Rs. 40, Assistant Sub-
Inspector Rs. 80. Sub-Inspector Rs. 100 and SHO Rs. 500. The district branch 
Police which addresses special categories of crimes, collected monthly 
payments of about Rs. 300 per kotha or ten girls and Rs. 500 for larger kothas 
having 100 girls. This is why hardly any minor girl is caught during special 
raids. Most of these raids are made to fulfill Police quotas or to carry out 
vendettas againsi those girls who did not pay their routine bribes. 
Modus operandi is planned in such a manner that they deliberately 
catch the adults without nabbing the minors. The vicious circle is such that 
those caught arc sent to the juvenile remand home from where they are 
released on bail as they are adults. At the end these adult girls land up again in 
the brothels. For instance, in October, 1996 out of five girls hounded by the 
Police under special raid only one was found to be a minor. In 1994 two 
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special raids out of the forty four girls arrested only two were minors. In June 
1997 out of seven girls nabbed only one seemed to be a minor. 
Lacunae and Loopholes in the Law 
A Major lacuna in the existing legislation is that the age of the child in 
all these Acts varies. The Juvenile Act 2000 defines children as being below 
18 years of age, but The Indian Penal Code, in two different schemes, outlaws 
seeking a wife below 15 and 12 years. The Traffic Prevention Act 2006 says a 
female child should not exceed 16 years of age, while a minor is defined as 
being up to 18 years old. All these laws need to be amended to be brought in 
conformity with the International Convention of the Rights of the child to 
which India is a signatory and which defines a child as not exceeding 18 years 
of age. 
In addition, the documentation regarding the buying and selling of girls 
is very poor because it is often done with the connivance of parents and 
guardians and law-enforcing agencies. Although there is a law against rape, 
there is no special law against child sexual abuse. Police conduct during raids 
is often ^•iolative of human rights. Children are subjected to secondary 
vicfimization by investigafive agencies which ask them to recall minute 
details of sexual acts and experiences. 
As regards their failure to prevent trafficking Police claim that social 
crimes against w omen and children come very low on their priority list after 
law and order, VIP duties, property offences and serious bodily harm. They 
are also reluctant to get involved because of absurd fears of contacting AIDS. 
The law enforcement agencies have been weak and inept in handling 
trafficking and also do not see the clients as the accused. 
The actual incidence of sexual abuse of girl children is not known in 
India. The statistics of its prevalence is hard to find. Many of these do go 
unreported because most of the victims and their family members do not want 
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lo talk openly about their trauma and also because they have no faith in la\\-. 
As rightly stated by the eminent sociologist Prof. M.N. Srinivas that the 
sexual abuse of children is rampant, yet it has escaped the researcher as the 
fear of stigma is a major hurdle, especially among the middle and upper class 
families.•^ ^ 
This was corroborated by the findings of a study conducted by BBC in 
which "one out of every ten women reported some kind of sexual abuse 
during childhood by known persons ranging from father, uncles to doctors 
and counsellors.""' 
As reported in India Today for every reported case at least 100 would 
go unreported, more so if the assailant is father, brother, brother- in-law. 
cousin, servant or close relative. 
It is a matter of deep concern that despite all the efforts of legal and 
other functionaries connected with it, the sex crimes against girls are 
increasing. The figure is appalling when the fact is taken into account that 
most of these sex offences go unreported for fear of harassment, shame and 
social disapproval."' This trend appears to be true to both rural and urban 
societies. 
Incest Abuse 
Liz Kelly defines incest on the basis of the interviews that she carried 
out of 60 women during her research on sexual violence. These women who 
explained their experience of sexual abuse as incest described a range of 
experiences right from fondling and masturbation to eventual rape. It was 
found that "most of the abusers were biological or social father, but other 
abusers included a grandfather, a cousin who was treated as a brother and, in 
M.N. Srinivas, "Sexual Abuse of Children: Hidden Peril", India Today, October 31, 1992, p. 101. 
Amarjit Kaur, "Socio-Cultural Norms Abour Girl Child Must Change", Kurukshetra, XXXVII, 
September, 1990, p.8. 
' Supra note 1. 
K.P. Krishma, "Rape and its victims in India", Journal of Social and Economic Studies, 10, 1 & 2. 
pp. 89-90, See also "G/W Child and Family Violence", p. 20, Har-Anand Publishers, New Delhi. 
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one woman's case, a number of cousin and uncles who liven in the 
household."'*'' Kelley further observes that in incestuous abuse the abuser lives 
in and is considered as a member of the household or family, which presents 
him chance for continual and easier sexual accessibility to the girl child as 
well as other forms of control over her. What is most disturbing and 
disillusioning is the fact that the family members or the relatives themselves 
sexually abuse the girl child iri the home itself.'" 
The newspaper reports of India testify the fact that girl children in the 
age group of 6 to 12 years have been victims of sexual abuse be the famih' 
members. Not only this, these reports also uncover the fact that small girl 
infants of even 2 to 5 years of age become victims of sexual violence- rape by 
their own father, uncle or a step-father. While researching on abortion. 
Meenakshi Apte discovered that cases of teen-age pregnancies were incest 
victims.''^ 
Here it must be made clear that sexual assault is a crime even if it has 
been committed by the victim's father, brother or an)- other member of the 
family and that offender is likely to repeat his behavior if steps are not taken 
to stop him. It is encouraging to note, that now there is an increasing trend 
among the victim and family members to speak about incest and even seeking 
professional and legal help. 
In an incident a sixteen year old girl belonging to Loni Village in 
Ghaziabad District was allegedly raped by her father over a period of one year 
and made pregnant by him.''"' She was abandoned by her family and other 
relatives after she lodged a complaint against her father. The girl field the 
report despite pressure from her mother and senior village folk not to do so. 
"" Liz Kelly, "What's in a Name?: Defining Child Sexual Abuse". Feminist Review, No. 28. 
January, 1988, pp.65-66. 
''' Dr Promilla Kapur, "Family Violence Against Girl Child", Girl Child and Family Violence, p.20, 
Har-Anand Publications, New Delhi. 
''" Supra note 40. 
•*' The Times of India, June 2, 1997. 
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The girl's father was arrested after his daughter filed a complaint with the 
police under section 376 of the Indian Penal Code. 
The Complaint says, "My father raped me at knife point about one year 
ago when the rest of the family was away." The girl's report goes on to say 
that her father kept abusing her sexually. Finally she became pregnant by him. 
"And, three months ago my mother took me to Delhi and got my two month 
old foetus aborted." In her compliant to the police, the teenager alleges that 
after abortion her father attempted to rape her again. And when she resisted he 
allegedly beat her and then threw her out of the house. It was then that she 
filed a complaint. Of her family and relatives, only her paternal grandfather is 
willing to accept her. But the girl says, "He is like others in the family who 
beat me for seeking justice."'' 
Earlier, an under-secretary in the Central Government, a resident of 
NOIDA, Jhaku, used to molest his own daughter along with some of his 
colleagues while watching some pornographic film. It started when the girl 
was merely 4 years old. Now she is 8 year old. That means she had to sutler 
such 'pleasure trips' of her father for the past four years. Too young to 
understand the word 'rape' or 'molestation' but able enough to be traumatized 
by such incidents, she narrated her haiTowing tale to her mother, who in turn 
reported the matter to the police. 
After the Home Ministry's permission police nabbed the accused and 
launched legal proceedings against him.''^  Of late it has been learnt that the 
charge of sexual assault and molestation has been dropped because 'veginal 
penetration was not complete! He will be prosecuted for less graver charges, 
like obscene gestures towards a child and so on. Is this justice? Who will 
compensate for the mental agony, endless shame and pain the child had to go 
through? Where is she to seek justice? Is the charge of obscene gestures 
'' Ibid 
^^ Kathakali Bagchi, "Attack on Dignity of the Girl Child", Nation and the World, January, 1997, p. 
23. 
InstitutionaRsedCHil^A^use: (Prostitution, Incest anefSociaCOppression 265 
adequate enough to punish the offender? Who has benefitted from the dilution 
of the charges? Does our patriarchal society have any answer to these 
questions? 
In another case the newspaper reported that the victim had repeatedly 
been raped by her unemployed father since the last six years. And the "act" 
used to start as soon as her mother ventured out of their slum for earning a 
living as domestic help. The six hours she happened to be at her school were 
her only recess.'"' 
Sakshi a Delhi based NGO made a survey of 357 school going girl 
children and what they documented is: 63 percent of the girls had been 
exposed to serious sexual assault or rape; 22 percent had to experience the 
ugly face of lust: 29 percent had undergo forced oral sex, squeezing of breast, 
genitals etc. Most frightening, at least in 30 percent of the cases the 
perpetrator was a trusted person of the family, including uncles, fathers, and 
even grandfather.'*^ 
Another NGO Prerna works among adolescent girl children and young 
women in and around the border districts or Delhi. Their experience is 
saddening. In most of the cases, the molested girl child feels that it was sheer 
bad luck which brought her such distress.'*^ And she out of fear and 
helplessness cannot open her mouth and thus suffers repeated assaults for 
days, months and years. If the family elders come to know about such cases, 
the unfortunate girl is hurriedly married off so that family honour is saved! 
No one asks any question whether the girl's life is thus being saved! She 
suffers from seriously low self esteem, and loses faith in humanity altogether. 
That affects her later conjugal life badly. With the added burden of maternity, 
coping with a new family and its norms, the girl is forced to go through a 
personal hell. 
•"^  r/7eP/o«eer, November?, 1996. 
*" SwDranote45. 
*' Ibid 
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In a case'*', (reported with pseudo names), the man was alone at home 
with Mary, the four year old daughter of his girl friend, Tania. He said: 
"I told Mary to take her clothes off and lie on the couch. 
She started crying when I told her to lie down. She had all 
her clothes off except her blouse. I have a daughter of the 
same age as Mary. I was hoping someone would come so 
I would not do it. Something in my mind told me to go 
ahead and do it. 1 did not take off my Pants. I just 
unbuttoned my Zipper and put the head of my private part 
in her. Then I just snapped out of it and I quit. I did not 
know what to do. I didn't know what I'd done. I picked 
her up and said. "It's all over". 
I had her in my arms and seen all the blood. I made to sit 
her on the toilet in the bathroom. I got the sheet from the 
couch and put it in cold water. I washed up all the blood 
on the floor of the living room where I was holding her. I 
cleaned the blood off her. She was bleeding pretty fast 
then. 1 put a lot of toilet paper between her legs. I put it 
there to stop the bleeding. Then I laid her on the bed and 
covered her up. I asked her for a kiss. I told her I was 
sorry. She looked at me and said "O.K". 
Then her mother came home and we started watching 
television. I went into Mary's room and moved her outer 
side of the bed so'she could watch the television. When I 
lifted up the blanket, saw a big old splatter of blood. I 
knew I had to tell Tania something. I told her I hit Mary 
with a rolling pin. I told Tania to go and look at her. At 
first she did not want to go. Then she went in the 
bathroom and locked the door. Then she came out. I could 
see that Mary had thrown up. Tania told me to call the 
ambulance. 
I asked Tania what she was going to tell them. She then 
told me to leave and I went down the street. I did not 
know what to think. I was thinking of committing suicide. 
I did not think I would ever be able to live it down." 
•" John M. MaclDonald, Rape-Offenders and their Victims, p. 21, Charles C. Thomas Publisher 
USA. 
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Assault by Outsiders 
'Blood is said to be thicker than water'. When one is not safe in the 
hands of one's near ones, how can we expect safety in the hands of the non-
relatives? The suffering of the girl child at the hands of the merciless 
outsiders can be symbolically represented here by few such cause recently 
reported by the media. 
A frail 10 years old Dalit girl from the nearby Sultanpur Kunali village 
was raped by a 24 years old youth who is a son of an influential person 
belonging to the same village. The incident occurred in the afternoon when 
the girl was going to collect fodder accompanied by her mother and three 
other village women. The accused accosted them, dragged the girl to the 
nearby sugarcane field and was brought to her residence after four hours by 
the terrorised family members.^^ 
In another case a 13 years old girl was beaten up, gang raped and then 
strangulated by four youths at her residence in Mahrouli. According to 
eyewitnesses, the incident occurred when the daughter of an agricultural 
labourer was about to go to bed. She was alone at her house as her parents had 
gone to a nearby village for some work. Four persons allegedly made a forced 
entry into her residence, beat her up mercilessly when she refused to 
surrender to their advances and then gang raped her. They then strangulated 
her.^' 
In a recent case a baby girl aged 1 Vi years was sexually assaulted by a 
boy in the neighbourhood while her mother was busy with household work. 
The nighbour had bolted the room from inside and subsequently assaulted the 
child by inserting the penis in her rectum. As a result of this assault, the anal 
region of the child was injured and she started bleeding. Hearing the shrieks 
of the baby the mother came running and knocked at the door, but without 
^^  The Times of India, July 27, 1997, 
' ' The Times of India, August 10, 1997. 
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any response. As the baby continued crying the door was broken open and the 
accused was caught red-handed. 
In another case received from Lawrence Road PoHce Station. New 
Delhi, a five year old girl was enticed by a boy in the nieghbourhood. He 
sexually fondled the girl, caressing her private parts taking care that she was 
not hurt and avoided penetration in the vagina. After a few minutes he 
ejaculated and the drops of semen fell on his as well as the girPs clothes. He 
feared that the girl would disclose the act to her parents, so he convenient!) 
strangulated her to death. Semen stains were identified on the clothes of the 
girl as well as the boy on examination in the laboratory. However, no blood 
stains were detected. The laboratory examination corroborated the story. 
In another incident a ten year old girl of village Satbari Police Station 
Mehrauli was raped by a boy in a wheat field and murdered subsequently by 
strangulation. The accused then buried her in the same field. The incident had 
terrorised the villagers. Blood and semen stains were found on the clothes of 
the girl and the boy. The group of semen detected on the vaginal swab was 
also identified. The forensic scientist who was summoned in the court of 
Additional District and Session Judge, New Delhi was put through a ver\ 
detailed cross examination but the defence could not save the accused who 
was sentenced to life imprisonment. 
Evidential Value of Blood and Semen Stains 
Stains of victims' blood are especially helpful in reconstructing the 
crime. The victim's blood on a suspect's clothing is important evidence. 
Similarly the victim's menstrual blood may be found on the clothing of the 
suspect in a rape case. The presence of semen stains on the clothes of a 
woman furnishes stronger evidence of attempted intercourse than their 
discovery on a man. The presence of semen in the vagina is a proof of 
intercourse. The blood/semen evidence may be extremely important in 
establishing the possibility of guilt or innocence of a person held in 
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connection with a crime. Serological examination of stains in certain cases 
may be used to exclude some suspects who are being held or investigated.^" 
In the sensation Chopra children murder case in Delhi, extensive and 
meticulous serological examination of the blood stains detected on the crime-
car, clothes of the victim and the accused persons, provided very useful 
information linking the car and the accused with the crime. The information 
obtained by advanced testing methods proved extremely useful especially in 
the absence of specimen finger impression of the deceased children. Both the 
person were convicted and sentenced to death. 
Often a question is asked as to how long sperms in the vagina survive 
after sexual intercourse. The sperms are cleared from vagina rather fairly 
rapidly and may not often be found in the post coital washing of swab. Loss 
of semen from the vagina is primarily due to drainage. The effect of drainage 
is enhanced by menstruation and sometimes by bathing. In such cases. 
evidence to substantiate the allegation may be found in the material obtained 
from the skin and hairs. Sperms may survive in vagina from 30 minutes to 
about two weeks after the intercourse. Seminal Acid Phosphate may be 
detected upto three days after the intercourse. Seminal blood group antigens 
may be detected within 48 hours of intercourse. It is, therefore, necessary that 
the medico legal examination of the victim is carried for laboratory 
examination collection and sent to the laboratory immediately thereafter. This 
explains the absence of semen in the vagina of the victim girl in most of the 
cases. 
Assault in Schools 
Cases of girl student victimization by teachers have started coming up 
in the news. One such news came from Kinnour district of Himachal Pradesh. 
The man taught class six students. He allegedly molested some students even 
V.N. Shegal and R.K. Bhatnagar, "Forensic Analysis of Cases of Sexual Assaults on Women and 
Children", The India! Police Journal, April-June, 1983, p. 26-28 
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as he told the other students to put their heads down and not to look around 
till he told them to do so." 
The incident took place in the tribal district, hicidentally the day 
coincident with the tribal belt celebrating the Phagli fair, an occasion when 
the local people drink and make merry. 
Six girls and a couple of boys were allegedly molested. The classroom 
was bolted from inside to prevent anyone from coming in. One of the girls 
escaped through a window and raised a alarm bringing a large number of 
people to the school. The incident would perhaps have gone unreported 
because people were against filing any report on the plea that the names of the 
girls would be divulged and this would bring disrepute and shame to their 
families. The Superintendent of Police of the district Pradeep Kumar, 
however, took cognizance of the matter and ordered an inquir\' on his own. 
On the basis of this, a case was registered under section 345 of I.P.C. against 
the teacher. 
In a latest case the National Human Rights Commission (NHRC) has 
recommended the dismissal of a physical training instructor in Rajasthan for 
allegedly raping at least nine minor school girls. He was also directed to pay 
an interim compensation of Rs. one lakh to a victim who becomes pregnant. 
It has been reported that the accused was living in the games room in 
the school where girl students were called for rehearsal for Independence Day 
celebrations. It is alleged that he used to hold back one girl every day after 
rehearsal and rape her. The accused raped nine minor girls aged 14 to 16.^ '' 
Assault upon Insane Girls 
A girl child with mental disabilities can normally have very few 
friends. So they welcome whatever little attention they get. That makes them 
soft and mute targets for sexual assault. 
" The Times of India. April 10, 1997. 
'"' The Hindustan Times, October 6, 1997. 
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According to the report of a newspaper five years ago Saroj, who has a 
severe mental handicap, was sexually assaulted. The case was dropped 
because the police refused to record her statement at home.^^ 
Another girl Preeti, a mentally handicapped teenager, was raped her 
brother's friend. Her parents blamed their fate and her, and so no complaint 
was filed.^ ^ 
These arc not rare incidents. Nearly all girls who are mentally 
handicapped go through sexual abuse at some point or the other before the\' 
are 13 or 14, but few cases come to light. Saroj's mother living in Delhi, 
fought many battles for justice but the war was lost before it had begun. Her 
first battle was with her husband, who did not want to talk about the 
"shameful" incident. Then it was the area Police, who were reluctant to 
register a case. An Inspector of Police came but when he saw Saroj, he 
changed his mind. Police Inspector said his colleagues would laugh at him if 
he registered a case on the statement of a mentally handicapped girl. Finally, 
after speaking to senior Police officers, she managed to get the case 
registered. 
The Police were not ready to call the culprits to home so that Saroj 
could identify them. The mother of the victim pleaded that she would not be 
able to do it in a Police Station, which is an unfamiliar place for her. But they 
refused saying that rules do not allow it. 
Problems of this kind crop up because it is all by rule of thumb. If a 
Police Officer wants to make an exception, he may do it. If he goes by the 
rule book, there is no special provision. It seems, with no express legal 
provision to deal with cases of mental handicap, few cases involving sexual 
abuse of such people can stand trial. 
" The Times of India, July 13, 1997. 
'' Ibid. 
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There is no express provision in law relating to people with mental 
handicap. Section 118 of Indian Evidence Act 1872 says: A lunatic is not 
incompetent to testify unless he or she is incapable of understanding the issue. 
Though testimony of a mentally handicapped person is not out righth 
excluded, the section excludes statements of people with unsound mind. 
The law does not appreciate the distinction between mental illness and 
handicap. In the context of criminal liability, or the capacity to stand trial as 
provided under section 328 and 329 of Criminal Procedure Code, there is nol 
distinction between mental handicap and illness. So, a trial involving a 
mentally ill persons can be postponed till the persons is cured, which is nol 
possible with a mentally handicapped person. 
Causes of Assault 
As per the National Institute for Mental Health and Neurological 
Sciences (NIMMANS) of Bangalore, Paedophilia (urge for having sex with 
minor children) is a disease which has become a menace though society has 
no courage to admit this. Children are the softest targets because they cannot 
understand what is happening, cannot protect themselves, cannot express it 
either to anyone.^^ 
The ages of sexual assaults victims range widely from 1 V2 years to 70 
years and thus no age is safe. Women and children of all age groups who can 
be easily seduced or enticed are prone to rape and sexual assaults. The sexual 
assault cases include rape, sodomy, fellatio cunnilingus or oral sex. There is 
greater likelihood of the offenders involved in these cases suffering them 
venereal infections. 
In the case of adult females' consent, seduction, monetary gains. 
matrimonial alliance are involved, but some of these questions have no 
" Supra note 45. 
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meaning in the case of child victims. However, children can be more easily 
enticed than adults. In some cases small children are sexually assaulted and 
murdered after the rape. It has also been observed that incidence of cases of 
sexual assaults on minor children has increased during the recent years. 
Several possible causes can be attributed to this antisocial malady and acts of 
perversion.^^ 
The possible causes of sexual assauUs can be summed up as following:^ 
1. The tender age of the child victims is one of the main causes of sexual 
assaults. 
2. A possible cause for assault on minor children could be attributed to the 
fact that younger children can be easily enticed by small presents like 
toffees, balloons, sweets, toys etc. Expenditure on the purchase of these 
presents is also very nominal and the rapist could easily afford to part 
with such an insignificant amount. 
3. The younger children are not able to explain properly as to what had 
happened to them even after the commission of criminal assault 
especially when their ages are very small i.e. 1 year on 2 years. 
4. The victims generally belong to poor families. They are generally devoid 
of normal parental love because of the large size of the family and fall an 
eas\' prey to anyone who treats them affectionately. 
5. In some cases where both the responses are working the children are lell 
alone in the house without proper care. They fall prey to criminals having 
perverted sexual habits. 
6. Sometimes, people develop too much trust in neighbours and they do not 
hesitate lea\ ing their small children under their care. A mother busy in 
doing the house hold affairs may leave her children to the care of her 
male neighbour but it may not be safe. 
7. Persons suffering from venereal diseases such as Syphilis and Gonorrhea 
have blind laith that if they have sexual intercourse with a minor girl, 
they would be cured of the disease. Cheap literature also refers to such a 
belief and this is also supported from the history of the criminals. But this 
faith does not have any scientific basis. In fact, there is neither any logic 
in such a faith nor any scientific support. 
8. The feeling to assault minor children arises when a person is not 
confident of his sexual capability with an adult female. He perhaps feels 
Supra note 52 
Ibid 
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ashamed of the fact that the size of his private part is small. Because of 
this reason even if he has easy access to a prostitute or call girl, he prefers 
smaller children. 
9. Vasectomy is a very popular method adopted by most of the people, both 
rich and poor alike, for the purpose of family planning. After the 
operation of vasectomy such persons' semen becomes de\oid of sperms 
but sexual activity remains normal. If such a person commits rape, the 
case would go undetected. These aspermic citizens are a constant danger 
to society. If they cojumit rape the laboratory examination using 
microscope will not reveal the presence of spermatozoa. It would, 
however, be worthwhile to point out that these criminals will not go 
undetected because of the recent advancement that have taken place in 
the field of forensic science. 
Forensic Examination 
The main function of the forensic laboratory is to attempt to answer the 
following questions.' 
(a) Is there a contact trace which connects the suspect with the crime? 
(b) Are there blood stains on suspects clothings which could have originated 
from the victim and could not have originated from the suspect or the 
other way round? 
(c) What is the probability that the blood stains did originate from the 
victim? 
Keeping in view the above points a series of laboratory tests are carried 
out which are gi\'en below-
(i) Identification of species of origin of blood. 
(ii) Grouping of blood stains in various systems. 
(iii) Frequency of human blood groups which have been identified in the 
blood stains. 
(iv) Identification of semen. Whether it is from spermic or aspermic male. 
(v) Grouping of semen stains. 
(vi) Seminal and vaginal stains can be typed in ABO and PGM systems. In 
both cases the results of these stains can be compared if the correlated 
blood group is AB but would be of little use if she is of group 'O' in 
which there is hardly any probability of getting any useful information. 
''Ibid 
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The following material for forensic examination must be collected by 
investigating officer and sent as early as possible : 
(i) Seminal fluid obtained from within the body of the victim and victim's 
clothing. 
(ii) Blood on victim's body or clothing. 
(iii) Blood of the victim on assailant's body and clothing. 
(iv) Blood or semen stains from the place of occurrence. 
(v) Pubic hairs of victim and the accused persons. 
(vi) Vaginal Swab. 
(vii)Penile Swab. 
(viii) Finger nails scrappings. 
(ix) Freshly drawn fluid samples of blood and saliva of both victim and the 
accused person for grouping for comparison. 
(x) Any other material which the In\'estigation Officer might like to get 
examined. 
In case of delay the laboratory must be contacted for proper collection 
and preservation of the samples, other\\ise the proper results are not likely to 
be obtained. 
Eye witnesses may not always be available in cases of assault. However, 
where the witnesses are available, they may change their version. But the 
scientific evidence is extremely important in shaping the possibility of guilt or 
innocence of persons held in connection with crime. Serological examinations 
of blood or semen stains may be used to exclude some suspected persons who 
are held for investigation. 
Perversion and venereal infections are some of the possible causes of 
assault on minor children. It would, therefore be necessary to have this 
confirmed by serological examination for evidence of Syphilis or Gonorrhoea. 
These diseases are world wide in distribution and can be contacted by sexual 
intercourse. 
Ibid 
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It would also be necessary to obtain the history of the suspect with 
respect to vasectomy operation as a measure of smegma on the penis of the 
suspect can also help the police in the investigation. Similarly, the presence or 
absence of blood on the public hairs is also important evidence. 
The co-ordination between the investigating officer and the Forensic 
Scientist in this respect would lead to satisfactory results. This in turn will 
offer greater assistance to the investigating officer in finalization of the 
investigation. The medico legal examination of the victim should be carried 
out as early as possible after the assault. In this context, it will not be out of 
place to mention that a little care in the beginning pays a much higher 
dividend in the end. 
Inadequate Legal Remedies 
Nine out of every 10 cases of child sexual abuse go unreported because 
the children are cither willing victims or are so terrified to report the incident. 
Even if they report, many activists feel the existing laws lack teeth -
(1) Section 354(A) of I.P.C. deals with indecent assault on a minor, but the 
law is ambiguous about what constitutes "indecent' behavior. The 
punishment of three year prison sentence or a 'suitable' fine imposed by 
the court is not enough in accordance with the gravity of crime. 
(2) Section 375 and 376 of I.P.C. deal with rape of women and minors. The 
punishment provided is 10 years of rigourous imprisonment. However, 
sexual penetration is essential to constitute an offence. And the carnal act 
must be Per Vaginam. 
(3) Sec. 377, deals with "Sexual Offences", including, Sodomy. But while 
the legislation still holds consenting homosexual as criminals, it does not 
even mention Pederasty. 
(4) The Prevention of Immoral Traffic Act 2006. insists on proof of an 
organised racket of prostitution but isolated cases of pederasty are not 
admitted. 
There can be nothing more painful than a girl child being a victim in 
the hands of its own custodians- the father, brother and other relatives. One, 
therefore, can never expect the safety of the girl child in the hands of 
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strangers. She is also abused in school. The merciless men assault her even 
when she is menially unsound. Whatever the causes may be, she is none-the-
less a victim of gang rapes. It is times for the sensible ones to start thinking of 
some measures to control the abuse of the girl child. Unfortunately the present 
law is inadequate to fulfill its purpose. We, therefore, make some suggestions 
in this respect: 
(a) Expert committees be appointed with social workers, medical experts, 
police officers as their members. 
(b) The present laws must be amended to make them effective. 
(c) Every incidence of Pederasty must be taken very seriously. 
(d) There should be camera trials in all cases of child sexual abuse. 
Section 375 of I.P.C. should be amended and every form of child sexual 
abuse should be treated as rape under this section. 
Countries such as Norway, Sweden, France and Germany besides 
enacting stringent laws against child abusers, have legal provision to try 
citizens guilty of child abuse abroad. 
Alice Jacob, the then member of the Indian Law Commission, 
recommended a minimum sentence of 10 years for offenders and less rigid 
court procedures. She believes that if there is enough material or 
circumstantial evidence suggesting abuse, the child should not be asked to 
give an oral testimony. At present however, this would require an amendment 
in the Indian Evidence Act of 1872. 
Children's traumatic cross-examination is only one of the humiliations 
they face rather we can call it "secondary victimization". Police interrogation 
follows in which the child has to fiarnish the most intimate details of his abuse 
to complete strangers. 
Under law a minor below 12 years should be interrogated by the Police 
in his or her own home. In addition, the interrogation should be conducted by 
a female Police officer or an authorized welfare organisation trained to 
Institutiona£isecCCfiiCcfA^use: (Prostitution, Incest and'SociaCOppression 278 
recognize children's psychological needs. However, violation of these 
guidelines is not punishable. 
Section 327 also provides for in camera trials, especially in cases 
involving women and children. But again the choice to hold the trial in 
camera is left to the Judge's discretion. 
The interrogation could involve professionals from a range of 
disciplines- Psychologists, social workers and Pediatricians who are trained to 
deal with the Psychophysical make-up of children. Sensitizing the Police and 
medical staff will also help. 
Social Oppression 
The abuse of the girl child has been a common phenomenon in Indian 
society. Family is the first institution where most of the girls ilrst experience 
physical assault, violence and hatred. The parents and other members of the 
society assault girl children because they know that chances of being 
prosecuted are nil. She is persecuted as a child labour, a child bride and as a 
child widow. 
As Member of Society 
She is "dammed' before the word go. She is a burden, a curse, and a 
liability. She is used, abused, misused, married and murdered. Sure, we do 
have laws but she is guilty of a 'crime" - a crime undefined in the Indian 
Penal Code - the crime of being born as a girl in India.*"" 
Gender bias and deep rooted prejudice and discrimination against the 
girl child and preference for male children have led to female foeticide and 
female infanticide. 
Even if a girl child is allowed to be born, discrimination and gender 
bias are evident IVom day one. She is denied adequate nourishment and health 
• A. Bajpai; "Rights of the Girl Child", Rights of the Child, Published by NLSIU, Banglore, p. 118 
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care as given to male siblings. In India females receive only 88 percent of the 
required nutrition intake compared to boys. " Therefore, the percentage of 
undernourished girls and female mortality's much higher than that of boys. 
The higher mortality rate in respect of female children as compared to male 
children is attributed not only to the lack of nutritious food and inadequate 
medical care but also to the premature withdrawal of medical attention. A girl 
is also given less amount of Jbreast- feeding and sometimes even denied non-
vegetarian food. As a result girls grow up into adulthood weak and 
undernourished. After marriage, they give birth to undervveight babies and 
most of them being denied post natal care remain weak and frail throughout 
their lives, prone to diseases and early death. There are cases of mothers who 
dare not ensure the survival of their girl children given the fact that the family 
will eventually have to pay if the girl grows up and marries, apart from the 
fact the society very rarely cares for its women folk. Therefore, the death of a 
girl is an event; the loss of a son is a disaster. Similarly there is gender bias 
against a girl's education. There is a huge gap between the participation rates 
of boys and girls in elementary education. Gender disparity, particularly in 
rural areas, rflect the discriminatory social attitude with respect to the girl 
child. Statistic show that nearly one third of girls who enroll for formal 
education in class I, drop out before reaching class II. In non-formal education 
centres, girls form only one third of the total enrollment. This is because girls 
are burdened with domestic responsibilities from an early age and the parents 
also feel that as pending money on a girl's education is a wasteful expenditure 
when she cannot bring monetary benefit in return, as eventually she will have 
to be married off. 
Even if women get access to higher education they are denied 
significant professional positions. Posts of teachers, lecturers, telephone 
operators, receptionists, beauticians are earmarked for women. Those few 
who make it to the Civil Services are denied field jobs or high profile 
positions but relegated to soft sectors like health, family welfare education. 
" The Hindustan Times, July, 23, 1997 
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etc One hardly finds among women high level scientists, engines, heart 
surgeons or chief executives of multinational companies.^'* 
Even in the universities, the gender bias is as prevalent as in other 
fields. Out of about 600 Vice-Chancellors, there are only few women!'' 
Similar under representation is evident among the head of departments, 
governing bodies, the registrars of universities, etc. Hence, though women 
form 48.3 percent of India's population, only a little over a million can be 
included among top jobs. Though the Equal Remuneration Act has been 
recommended in the organized sector, there are man\' gaps in the Minimum 
Wages Act and Maternity Benefit Act. Further, women are under represented 
in certain areas of employment like the police, the judiciary and the law due 
to the mistaken belief that men are more equipped for these jobs and woman's 
place is primarily in the kitchen. The factors which inhibit prospective 
employers from recruiting women are that they think that women are 
unreliable, and married women, particularly mothers w ith children, would be 
frequently absent from work, that they are less mobile. Women are also 
marginalized and face tacit discrimination during job training. Employer's do 
not follow an equal opportunity policy and discriminate on grounds of sex and 
marriage. There is definite discrimination against women regarding training, 
promotion, and transfers. 
As far as women's legal rights are concerned, the Constitufion of India 
not only granted equality to men and women under Article 14 but also 
empowered the state to adopt measures of positive discrimination in favour of 
women to assist them to overcome the cumulative socio-economic. Political 
and educational oppression faced by them for centuries. Article 15 forbids 
discrimination on grounds of caste, religion, sex, race and place of birth 
whereas Article 16 ensures equal opportunities of ernployment. Besides, 
'' Ibid 
'' Ibid 
InstitutionaGsecCCHiOfA^tise: (Prostitution, Incest ancCSociaCOppression 281 
important social legislations like the Hindu Marriage Act, Hindu succession 
Act, Maintenance Act, Child Marriage Restraint Act, Equal Remuneration 
Act, Indecent Representation Act, Immoral Traffic act, Dowry Act. Indecent 
Representation Act, Immoral Traffic Act, Dowry Act, Termination of 
Pregnancy Act, Maternity Benefit Act, etc, have been enacted from time to 
time to remove gender discrimination and protect women's interest. If the 
plethora of laws were a parameter to measure gender equality in India; India 
would be one of the most progressive countries of the world committed to 
equality and social justice. But in reality, most of these laws have legal 
loopholes and are heavily stacked against women. 
The girl child does a thousand chore, be it working at home or in the 
field. Yet her world remains small with little opportunities and facilities. In 
spite of the fact that the girl child is an "immense" economic asset, her 
education and health are only secondary to those of her male counterparts, 
both in rural and urban areas. 
In urban middle class families, the girl is viewed as a "transitional 
member" to be disposed off with a hefty dowry. Most of the parents think that 
the cost of nurturing a girl child is more in comparison to a boy. 
The financial contribution from children in urban and rural middle 
class families does not flow early and the economic investment on the min 
terms of food, education and maintenance is very high. This has a direct 
implication on the children, particularly the girl child.*'*' 
Even in low-income group when there are more number of children in 
the family, the female child is the first victim in terms of education and 
health. When the question of taking care of younger siblings comes, the elder 
girl is the first one to be pulled out of education for this. 
** Ibid 
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In Tamil Nadu, a girl child is called Chelavu (expense) while a male 
child is called Varavu (income) The perception of the girl child in urban 
India is not different from this. 
In Delhi, 99 percent in-laws want grandsons and only one percent 
preferred a girl lor they never had a female child in the family. A study on 
seasonal migration by Vidya Shah, a social activist in tribal Panchmal district 
of Gujarat, shows that the girl child is an asset. All the men in the district go 
out for work, leaving agriculture and household to women. And it is the small 
girls, around 10-12 years of ages, on whom the entire burden falls.*'^  
Ordinarily a girl child between the age of 6 to 11 spends 29 percent of 
the total time on collection of fuel and wood, 20 percent on fetching water 
and 30 percent on sharing the household's burden. Despite this, their work 
and contribution to family in terms of money and social support is invisible. If 
we compute money value for each items to the present price index, their 
economic value is significant. 
It is interesting to note that mothers perceive the girl child in different 
light as for them every child is equal. They are more concerned about how the 
girl child is going to be treated. If we compute the economic value in terms of 
money, certainly their economic contribution to the family till marriage is 
very high in comparison to boys.^ ^ 
As Family Member 
Urbanisation technology and development process are affecting the 
social structure particularly the family in India. Even in rural India joint 
families are breaking up giving place to small nuclear families as for getting 
subsidies, loans and house pattas. It is more advantageous to live in smaller 
families. In a nuclear family usually the status of women is better as she 
*' Supra note 62 
Supra note 63 
'' ibid 
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enjoys more autonom}' in decision making. But paradoxically the girl child is 
not benefiting in the process. In a study^° conducted in Rayalaseema in 
Andhra Pradesh, it was found that with an increase in the number of nuclear 
families, the number of children in a family has come down to 3 or 4. Since 
both the parents go to work they have to leave the children with an older child 
or some elderly lady. If the older child is a daughter, she takes care of pre 
school siblings. However, if the older child is a son, he goes to school and the 
younger ones are left with some elderly lady. To the credit of the girl child it 
was found that where she took care of the younger sibling the nutritional 
status of there school child was better when compared to those who were left 
with elderly people. 
In spite of International Women's Decade and 15 years after the Status 
Report on Women in India, the girl child and her role still remain invisible 
even in the Development Plans. A child between 0-6 years is covered by 
Integrated Child Development Scheme, and after 15 years, at least she is 
entitled for MCI I sersices, but between 6 and 14 the most crucial years for 
growth, she is nobod\"s child but everybody has a claim on her services.^' 
Tasks performed by her at home are seen as an extension of her mother role. 
Money earned by her is the property of her family as they have to spend on 
her upkeep. While a boy has to earn his living and is therefore given tasks 
performed with skill. Such tasks are not expected from girls. Parents do not 
train them for any skilled jobs. With limited resources boys are given 
preference in education as they are considered assets for the family and 
therefore an investment. But any expense on the girl child as far as quality 
food and education, Medicare, even games and leisure time is considered to 
be a waste. Gender classification of tasks, behaviour, dress, food, toys, games. 
space and time utilization start quite early in life. 
Dr. Mamta Lakshamanna,: "Changing Social Structure", Rights of the Child, Published by NLSIU, 
Banglore, p.II8 
" Ibid 
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The root cause for the gender discrimination is basicalh' due to 
reHgious beliefs and outmoded socio-cultural values and practices.^" The 
technological advancement and developmental programmers instead of 
bridging the gap have accentuated it. Sex determination tests have shown a 
way of eliminating girls even before their births. This particularly suits the 
modern value of having a small family which must have sons. Girls are 
married early to protect their virginity and also to ensure "compliance with 
parents' wishes in respect of choice of spouse". Educational opportunities are 
denied or limited for girls restricting them to unskilled, low paid and 
traditional occupations. Therefore, the access to technology and modern Jobs 
are also denied. 
Girl children in India have many other problems. They have some 
common needs like love, affection, opportunities for growth and 
development. While the girl child from a poor family starts performing adult 
roles of looking after younger children, performing household tasks and also 
earning wages, girls from middle and upper class families have access to 
education (may not be of the same type as sons) but are equally suppressed so 
far as autonomy is concerned. "' 
As Labourer 
She was survived of female foeticide and female infanticide but she is 
now considered a burden, a liability, a handicap and hence exploited. Though 
she may be physically busy the whole day, 1 her work remains unrecognized, 
unpaid and she is considered an economic liability a little nobody. 
A study by the Indian Institute of Science reveals that a girl child 
shares 30% of the burden of house hold activities and 20% of the agricultural 
work. The reality was recently presented by Arun Bhattacharjee in the 
following words: 
"The social belief that a female child is an economic liability 
can be countered by the argument that a girl works more than 
'-Ibid 
'' Ibid 
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nine hours a day and at an average of 315 days in a year 
providing the family an annual labour which at minimum 
wages would have cost Rs 22000 to hire. By the time she 
ceases to be child she has provided economic help to the 
family worth Rs. 39,600."^^ 
Genially the contribution of the girl child to the family economy is 
more than that of others. But her type of labour is not provided for in 
monetary economies. At home she is generally put to look after younger 
children, cook, clean, fetch fuel and fodder and carry water. 
The industries and occupations in which the girl child is predominantly 
seen working include: 
(i) Match Industry 
(ii) Coir Industry 
(iii) Incense Making 
(iv) Papad Preparation 
(v) Bedi Industry 
(vi) Carpel Industry 
(vii) Lock Industry 
(viii) Brassware Industry 
(ix) Zari Embroidery Industry 
(x) Gem polishing 
(xi) Making of Paper bags and Garments 
(xii) Block Making 
(xiii) Sub-assembling in the Electronic Industry 
(xiv) Construction Sites 
(xv) Domestic servants 
(xvi) Farm Laborers 
(xvii) Rag Picking 
Let us see how the Child Labour (Prohibition and Regulation) Act 
1986 meets the challenge of child labour. It prohibits the engagement of 
''' Supra note 62 
''Ibid 
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children who are below 14 years in certain other employments and regulates 
the conditions of work in certain employments in which children below 
fourteen are allowed to work. 
These occupations and processes are listed in the schedule under the 
Act. There is a proviso which says that these prohibitions do not apply to 
family workshops or government schools so the occupations and processes 
which are listed as hazardous sunder the Act strangeh are no longer 
hazardous if they are children belonging to family enterprises or family 
labour. This proviso explicitly denies protection to children workings part of 
family labour. So the bulk of female children who are agriculture workers are 
out of the purview of this Act. 
Second even those occupations and processes which are listed in the 
schedules, the girl child worker goes unprotected and unregulated as it 
provides only for those children who go out and work. The girl child worker 
generally 'helps" her mother in home based industries and does not go out to 
work. So two tiny invisible hands Continue 'helping' in the above listed 
occupations and processes. Besides, these schedules do not cover many of the 
occupations and processes in which the girl child works. The girl child helps 
her parents in sowing, transplanting, weeding and harvesting but the Act is 
silent regarding the child workers in the agricultural sector. Some of the 
regulatory provisions under the Child Labour (Prohibition and Regulation) 
Act, 1986 are as follows: 
1. A child may work for a maximum of six hours per day which 
includes rest period and any time spent waiting for work.^ ^ 
2. The period of continuous work should not be more than three 
hours. ^** 
3. No child may work between 7 p.m. and 8 p.m.•'^  
'^  Section 3, The Child Labour (Prohibition and Regulation) Act, 1986 
" Section 7 (3) 
'* Section (2) 
™ Section (4) 
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4. A child should not work overtinie^° and should have one specified 
day as holiday per week.^' 
5. A child should not work in two places on the same day.^ ~ hi the 
case o r the girl child it has been observed that the mother registers 
her name in two or three places and asks her daughter to go in place 
of her. The daughter goes and works in these places for her. But 
none of the provisions apply to her as she is not 'officially 
working'. 
Admittedly the Act prohibits and regulates child labour but the girl 
child cannot get the benefit under the above Act because she is not a 'worker' 
within the meaning of the Act. She has no identity. She is only 'helping' her 
mother to increase her production and she generally works in home based, 
piece rate industries. 
The report of National Commission on Self-employed Women has 
stressed the fact that employers pay women low wages because they know 
that they will be helped by their daughters.^^ 
In India x'arious studies have shown that there is gender typing of 
work. The Act has to be suitably amended to include the peculiar 
characteristics of these 'invisible" workers because there are differences 
between male and female child workers and the Act as it stands today 
generally caters to the ale child worker. The peculiar characteristic of the girl 
child worker, their areas of work, their type of work, their method of working 
should be taken into considerations bring the estimated 100 lakhs girl child 
workers under the Act. 
Isn't it an irony that the girl child worker who slogs for nearly nine 
hours a day is not a 'worker' within the meaning of the Act? 
As Bride 
The red bindi on her forehead, the mangalsutra around the neck, the 
Sari Pallau over the head is the ultimate purpose for which the girl child is 
'" Section (5) 
*' Section (8) 
^^  Section 8 (6) 
*•' Supra note 1 
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supposed to have come on to this earth. So this girl child "without a 
childhood' is now pushed into matrimony. In some parts of India even ritual 
marriages are still going on today, like the marriage of a mute girl to a tree. 
India has one of the lowest female mean ages for marriages. 
We are in twenty first century and the Child Marriage Restraint Act. 
1929 was enacted in the beginning of the twenties century, but thousands of 
child marriages are openly being performed with great pomp and show. A 
recent report in a news paper said that a deaf mute, 11 year old Suvarna. was 
married to a fifty year old man. 
The Act aims to restrain the solemnization of child marriages. Under 
this Act 'girl child' means a person who has not completed the age of 18 
years and child marriage means a marriage in which either of the contract in 
parties is a child.**'' 
A court of a Metropolitan Magistrate or a Judicial Magistrate of the 
first class can take cognizance of or try any offence under this act within one 
year. If through a complaint or otherwise the court realizes that a child 
marriage has been arranged or is about to be solemnized, the court has to first 
give notice to such a person who is above 18 years of age or to an\' one who 
performs conducts and directs any child marriage.**^ The gra\ity of this 
offence is such that this show cause notice may delay justice. 
If it is proved that a child marriage is about to be solemnized, an 
injunction can be issued. If such an injunction is disobeyed, he will be 
punished for a term which may extend to three months or fine which ma}-
extend to Rs. LOOO.^ '^  
The Indian Express. July 13, 1990 
*' Section 2(a), The Child Marriage Restraint Act, 1929 
^^ Section 2 (b) 
^' Section (8) 
** Section 12(1) 
*'Section 12(5) 
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If a child marriage is perfonned, the following punishment is prescribed 
under the Act. 
(i) If a male above 18 years and below 21 years contracts a child 
marriage. Simple imprisonment extending to 15 days or a fine of 
Rs. 1000 or both. 
(ii) If a male above 21 years, contracts a child marriage. Simple 
imprisonment extending to 3 months and also a fine. 
(iii) Whoever performs conducting or directs any child marriage. 
Simple imprisonment extending three months and fine. 
(iv) The parents and guardians of a minor child who is given in 
marriage. Simple imprisonment upto 3 months and also fine. 
The Act needs immediate and drastic overhauling. Under the Act, the 
guests to the child marriage are not punished. The guest to the marriage is 
abettors to a crime and a woman who helps in contracting such a marriage 
should not be spared. The punishment prescribed under the act should be 
enhanced and there should be compulsory registration of marriages. And 
persons who supply information to authorities about child marriages should 
be suitably rewarded.'^ '^ ' 
As Mother 
It has been observed that in man) rural areas girls become mothers at 
the ages between 12 and 16 years. Discussing about the sufferings of child-
mothers. C.Gopalan points out that they suffer from ignorance, maternal 
malnutrition, severe anaemia, a shorter gestation period and antenatal 
hypertension, all of which pose formidable challenges before 'safe 
motherhood'.^' Another writer Pradeep Pant points out that in India 50 per 
cent of those who become pregnant as adolescent girls suffer from anaemia 
and malnutrition. Some of the main reasons of high rate of maternal mortality 
''^  Sijpra note 23 
" C. Gopalan,"The sufferings of young mothers", The Times of India, September 11, 1989 
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are malnutrition, weak health and getting married as a child particularly age 
14 or below. 
Child marriage increases many folds the risk of becoming a child 
mother and child widow with all the resultant ills, agonies, oppression and 
violence on her. 
As Widow 
As a child-wife if her husband passes away, she becomes a child-
widow who undergoes tremendous torture at the hands of the family 
members. 
She is cursed and blamed for the death of her husband and is looked 
down upon as inauspicious for the family. Discriminations made between 
restriction imposed on the child widow and widower. Child widower is 
married off again while child widow is expected to spend all her life in 
penance and at the mercy and exploitation of the family members and society. 
In some parts of the country she is compelled to commit 'Sati' which can be 
equated with either forcing her to commit suicide or of 'murdering her'. Thus 
a child widow is forced to lead a life facing deep rooted stigma, frustrations 
and hatred a also to tolerating silently physical, social, economic and 
emotional hardships and exploitation in the hands of even the family members 
who commit this kind of oppression and violence on her.^ ^ 
As Dowry Victim 
It seems that no marriage can be conceived in India without dowry. 
And when you talk of dowry, dowry death is lurking nearby. Before, during 
and after marriage, dowry goes on and on. There is a lot of harassment and 
torture on account of dower. Dowry is one of the reasons why the birth of a 
girl child is lamented. Dowry devalues the girl as they will have to purchase 
'- Pradeep Pant, "Indian Society and Situation of Girl Children and Adolescent Girls", Central Social 
Welfare Board, New Delhi, November 4-5, 1992 
'^  Dr. Promilla Kapur, "Family Violence against Girl Child", Girl Child and Family ViolenceMar-
Anand Publications, New Delhi (1996),p. 18 
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her groom by paying large sums of cash, furniture, clothing jewellery, 
gadgets, wedding expenses etc.'^ '* 
To combat this social evil against the girl child, we have The Dowrj' 
Prohibition Act 1961 which is an Act to prohibit the giving and taking of 
dowry. The Act defines dowry as any property or other valuable security 
given or agreed to be given in connection with marriage to the bride or 
bridegroom or any other person. 
The reality is that in majority of the cases, it is very difficult to prove 
that gifts and other items are given in connection with marriage. Dowry 
dealing are underhand transactions and they go on throughout the marriage 
period most probably till a dowry death occurs. 
The gifts given on the birth of a son, or when the girl goes to her in 
laws house from her parent's house, gifts given during the numerous festivals, 
are all part of dowry. How do you prove that they are given in connection 
with marriage? 
There is a provision in the Act about the list of presents. A list has to 
be prepared at the time of marriage or as soon as possible after marriage. 
Generally the question of lists arises only at the time of a dispute. Nobody 
normally thinks of a list at the time of marriage Therefore to prevent any list 
being prepared and backdated the Act should have a provision for the list 
being prepared at the time of marriage and registered by say, the Registrar of 
Marriages or any such authority. Dowry rates are increasing faster than the 
rate of inflation. Apart from the basic weakness of the anti-dowry legislation, 
it should be noted that it is only 5% of the cases that make headlines on 
account of conviction under the anti-dowry legislation. About 95% cases end 
in acquittals.^'' 
Apparently a marriage means more burdens to girl and joy to a boy as 
the girl has no individual identity. Dowry will only cease when girls are 
viewed as individuals worthy of respect. 
'Ubid 
95 ibid 
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Does the girl child after paying dowry and getting married and also 
escaping dowry death live happily ever after? The answer is 'No', she still has 
to face discriminatory personal laws, unfair inheritance and succession laws, 
unjust - societal attitude and so on... 
Justice P.N.Bhagwati in Laxmikant Pandey v Union of India said 
that-
"It is obvious that in a civilized society the importance of 
child welfare cannot be overemphasized because the welfare 
of the entire commu9nity, its growth and development depend 
on the health and well being of its children. They are a 
supremeh' important national asset and the future well-being 
of the nation depends on how its children grow and develop." 
In India 'child' means a male 'child'. If you ask a typical Indiana 
woman who has two sons and three daughters, as to how many children you 
have, she will reply 'two' because the daughters are guests and are not to be 
counted as children. This is sad and deplorable fact but a stark really. The girl 
child is the victim of the flawed standards our society uses to asses the worth 
of a child. We are undoubtedly violating human right ideas. 
Article - 4 of the U.N. Convention on Rights of the Child. 1989, states 
the principle thai all rights apply to all children without exception and the 
state is obliged to protect children from any form of discrimination. We have 
to endeavour to achieve this. 
The girl child in India is different, her circumstances are strange, her 
problems are unlike those of the male child and therefore, needs special 
protection. The existing laws have to be amended, the implementation 
strategies have to be reviewed and the policies and plans have to be structured 
to help the girl cliild to achieve her rights as a human being and as a child. 
Despite the social forces that prevail, law should give her special 
protection; help her appreciate her significance, her worth and dignity. It can 
'"' Laxmikant Pandey v. Union of India, AIR 1984 SC 469 
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be done and it should be done. As it is said, the longest journey starts with a 
single step. 
Trafficking and Child Pornography in the US 
At the age of 15, Samantha Walker was lured into prostitution on the 
streets of Toledo, Ohio, then taken against her will to Atlanta. What makes 
her story unique is that she testified against one of the men who paid for sex 
with her, helping to send him to prison. But just weeks after the trial she took 
an o\'erdose of drugs she was taking for depression and died at the age of 18. 
More than 300,000 children are being sexually exploited in the US. according 
to a study by the University of Pennsylvania. Many of them end up in Atlanta, 
which has become a hub for prostitution in part because its busy airport 
makes it a destination for men seeking sex.^ ^ 
Children are recruited by pimps in arcades, malls, entertainment 
centers, at tourist attractions and concerts. The pimp seduces a new recruit 
with the lure of wealth and the luxury of designer clothes, fanc>' cars, and 
exclusive nightclubs. Pimps move from city to city looking for children who 
are easy prey: alone, desperate, and alienated. Once he moves a child from her 
hometown into a strange city, the pimp can easily force her to work as a 
prostitute. Thousands of children are victimized by this horrible con game 
ever> year. Child prostitution is an immense and devastating problem that 
nobody wants to recognize, nobody wants to talk about, and ever> one wants 
to cover up. Child prostitutes are not only abandoned by their parents, but b\ 
the social services system as well.^ ^ 
Child prostitutes are typically victims of incest at an early age. Without 
inter\'ention, these children run to the street during adolescence to escape the 
terrify'ing sexual exploitation by a trusted caretaker. 
97 
http://gvnet.com/childprostitution/USA.htm (July 16, 2008) 
^' http://www.childrenofthenight.org/tragedy.html (July 7, 2008) 
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Sexually abused children respond differently than children abused in 
other ways. They are defenseless and lack the aggression required for survival 
on the streets. They are more vulnerable to the manipulations and skillful con 
games of pimps. 
An American organization Children of the night is actively involved in 
the prosecution of pimps all over America. Each child who testifies is 
accompanied by a seasoned staff member who has extensive experience 
protecting the rights of young victims.'^ 
The organization is making a difference in the lives of hundreds of 
children each year. Organization's commitment to rescuing these children 
from the ravages of prostitution is shared with a small but committed group of 
detectives, FBI agents, and prosecutors in Los Angeles, Hollywood, Santa 
Ana, Anaheim, San Diego, other areas of California, Las Vegas. Portland. 
Billings, Montana; Seattle, Washington; Miami, New York, Minneapolis. 
Atlanta, Phoenix, Hawaii and Washington D.C. — all stops on the child 
prostitution circuit. And their numbers keep growing as more and more 
dedicated individuals become concerned about the welfare of these desperate 
children. 
Child prostitutes require specialized care for effective intervention. 
Most of the children victimized by prostitution were first victimized by a 
parent or early caregiver. Most have been tortured by treacherous pimps, and 
many testify in lengthy court proceedings against the pimps who have forced 
them to work as prostitutes. 
In most cases these children do not have appropriate homes to return 
to, and the only relative who is a suitable guardian may live far away from the 
child's hometown. For many the only option is an out of home placement, 
college dorm, maternity home or mental health program. For those who reach 
18 and need additional time to prepare to enter the mainstream society. 
99 Ibid 
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independent living programs are recommended; special education programs 
are advised for those who need extra help with school and alcohol or drug 
recovery homes are suggested for those with substance abuse problems. 
Children of the Night provides a 24-hour hotline — 7 days a week. It is 
operated around the clock by trained staff who are knowledgeable about street 
life and capable of enlisting the support of police throughout the country if a 
child's life is in danger. Th6 Children of the Night home is open to child 
prostitutes throughout the United States, and the Children of the Night hotline 
staff is specially trained to rescue these children directly from pimps 
anywhere is the country, any time of the day or night. Our hotline staff works 
closely with law enforcement to rescue children from vile, dominating pimps. 
A new educational DVD on the risks of child prostitution has been 
released. Titled "Bait and Switch: The Terror and Tragedy of Child 
Prostitution," the DVD targets middle- and high- school students. The video 
aims to dispel tlie myth that pimps are "slimy guys in a trench coat," said 
Anderson. Instead, they are more often slick predators who use persuasive 
tactics to entice young girls into the trade. According to an undercover 
sergeant with the Phoenix police vice enforcement unit, seven years ago the 
average age of a child prostitute was 15. Today, it is 13, the sergeant said.'^" 
The U.S. State Department describes human trafficking as a form of 
modern-day sla\'ery and estimates about 800,000 victims are taken across 
international borders each year. Eleanor Gaetan, senior coordinator of the 
State Department's Human Trafficking Office, said the majority are forced 
into the commercial sex trade. "We've found that one-third of transnational 
victims are children trafficked for the purposes of sexual exploitation," 
Gaetan said.'°' 
'°° ARIZONA: DVD Reveals Risk of Child Prostitution , Arizona Republic (Phoenix) December 17 
2007 
http://www.wbir.com/news/local/story.aspx?storyid=46501&provider=gnews (June 11, 
2008) 
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The United States has no National Plan of Action to combat the 
commercial sexual exploitation of children (CSEC). The U.S. was represented 
at the First World Congress Against CSEC in Stockholm and 1996 and signed 
the Stockholm Agenda for Action. The US also participated in the Second 
World Congress Against CSEC in 2001 in Yokohama, and signed the 
commitments emerging from this congress. The US government points to its 
Federal system of governance as an impediment to developing a national plan 
of action. The US has not yet ratified the United Nations Convention on the 
Rights of the Child. 
New York City man who ran a prostitution ring that recruited minor 
girls to work in Atlantic City and other U.S. cities was sentenced to more than 
23 years in federal prison Friday. An associate pimp was sentenced to eight 
years for his part. 
The case is part of "Innocence Lost," a cooperative effort to prevent 
and prosecute cases involving child prostitution. So far, the initiative — under 
the FBI, U.S. Department of Justice and the National Center for Missing and 
Exploited Children — has made 697 arrests and 136 convictions, with 275 
open investigations.'°"' 
In November 2005, a 15-year-old Valley girl was kidnapped, put in a 
cage and used as a sex slave inside a Glendale apartment. In this year, two 
men were arrested and jailed for kidnapping young girls and forcing them into 
child pornography and prostitution.'^'^ 
But, unfortunately, these two instances aren't as rare as you might 
think. "Child prostitution has become and is growing epidemic in the state of 
Arizona and the city of Phoenix," said Chief Jack Harris of the Phoenix Police 
Department. "There have been over 35 child prostitutes. These are girls 
'"; ihid 
'"' http://www.vnnforum.com/archive/index.php/t-46902.html (April 27, 2007) 
""' Mountain Standard Time, October 5, 2006 
InstitutionalisedCfiiiifABuse: (Prostitution, Incest andSociaCOppression 297 
ranging from the age of 13 to 17 years of age." Police say they are working 
for as many as 54 different pimps in our community."^^ 
Child Sexual Exploitation on the Web 
One of the people responsible for protecting children was recently 
accused of being a predator himself A spokesperson for the Homeland 
Security Department was put on unpaid leave after being charged on with 
"preying on a child" through "online sexual conversations with an undercover 
detective who was posing as a 14-year-old girl. 
Everyone has heard stories about predators lurking online, searching 
for young children on whom to prey. The sorry truth is that the problem is 
growing increasingly severe. Fingers are pointing in every direction; no one 
really knows where to place the blame. 
"It's not windows and cellar doors that sexual predators look for. It's 
your child's computer screen," reads an ad by the Advertising Council, a 
private nonprofit organization that produces public service announcement 
campaigns to raise awareness and inspire action. 
Realizing the importance of alerting parents, the Ad Council, along 
with the National Center for Missing and Exploited Children, partnered with 
MySpace.com to promote online safety by running a series of public service 
announcements. 
The goal of \\orking with MySpace is to help bring awareness to the 
issue of online enticement and help keep children safer online. The 
announcements "were designed to educate parents and guardians about 
measures they can take to better protect their children online, and to educate 
teens on how to be smart and maintain safe online relationships." '°^ 
These reports are regarding child sexual predators and exploitative 
situations that law enforcement did not previously know about. Companies 
'"* http://www.macnewsworld.com/story/must-read/50135.html?wlc=1220000130 (August 3, 2008) 
"*' Ibid 
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are required to provide them in compliance with the Protection of Children 
from Sexual Predators Act. 
In 2005, the CyberTipline received notice of a grand total of 70.737 
incidents. The bulk came from 64,221 incidents of child pornography, 
including possession, manufacture and distribution. 
There were also 2,669 reported incidents of online enticement of 
children for sexual acts, 611 for unsolicited obscene material sent to a child, 
841 misleading domain names, 1,640 reports of child sexual molestation by 
other than family members, 553 of child prostitution and 202 for child sex 
tourism. This practice involves adults traveling to foreign countries to engage 
in sexual activity with children. It is estimated to draw more than one million 
children into the sex trade each year, especially in developing countries. 
American Judicial Response 
Criminal law Sentencing Guidelines Ninth Circuit Holds that 
trafficking in child pornography does not constitute a pattern of sexual 
exploitation of minors. The Federal Sentencing Guidelines have never 
purported to set out particularized punishment for each of the innumerable 
varieties of criminal activity. Instead, the Guidelines establish a "'heartland*' a 
generalized conception of an offense that merits a limited range of 
punishment- as well as provisions that allow a sentencing court to depart from 
the range in unique cases. Animating this limited discretionar>' function is the 
policy of promoting sentences that are proportional to the offenses they 
punish. In United States v. Kemmish, the ninth Circuit held that trafficking in 
child pornography on a massive scale fell within the ''heartland"' for the crime 
and not within the offense characteristic of engaging in 'a pattern of activity 
involving the sexual abuse or exploitation of a minor." By dismissing the 
extraordinary factual background of Kemmish and lumping it into the 
United States v. Kemmish, 120 F 3d 937 (9* Cir, 1997) 
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Guidelines' generalized understanding of trafficking offense, the court 
incorrectly applied the offense characteristic and failed to heed the 
Guidelines' mandate for proportionality in sentencing. 
On June, 29, 1994, James Leroy Kammish was arrested at the san 
Diego International Airport for bringing child pornography videotapes and 
undeclared U.S. currency with him on a flight from Mexico City, Upon 
inspection of Kcmish's luggage's, U.S Customs agents discovered mailing 
lists, advertisements, and notices for Overseas Male (OSM), a child 
pornography production company base in Mexico City, One day after the 
arrest, law enforcement officers searched Kemmish's home, where they found 
over 500 videotapes depicting child pornography including 204 master 
videotapes. The government later offered evidence to show that Kemmish 
was deeply involved with the operations of OSM. 
Kemmish pleaded guilty to six counts of various offenses involving 
trafficking in child pornography. The government and the probation office 
agreed to a mid-range sentence of 395 months' imprisonment, but the district 
court departed downward and sentenced Kemmish to onh 63 months. The 
government appealed the sentence and contended that Kemmish"s role as 
the major distributor for OSM constituted a "pattern of sexual exploitation of 
a minor" and that the district court erred in choosing not to enhance the 
sentence by five levels under section 2G2. 2(b) (4) of the Guidelines. 
The Ninth Circuit affimied the denial of the enhancement, and states 
that "extensive" trafficking activities like Keinmisfrs "did not constitute a 
pattern of sexual exploitafion of minors within the meaning of the relevant 
law. Relying almost exclusively on the Third Circuit's opinion in United 
States V. Ketcham , Judge Leavy held that traffickers not 'directly involved" 
in the actual sexual abuse or exploitation of minors were not subject to section 
2G2.2(b) (4). The Ketcham court has stated that the enhancement properly 
applied to "single out for more severe punishment those defendants who are 
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more dangerous because they have been involved first hand in the 
exploitation of children. Judge Levy noted that the sentencing Commission 
had recently for section 2G2.2. Given this interpretation of the Guidelines and 
"the absence of any showing of a more direct involvement of Kemmish's 
part," Judge Levy concluded that the district court properly withheld the five-
level sentencing enhancement. 
Dissenting in part, Judge Ferguson argued that the depth ofKemmish's 
involvement with OSM and the scale of his distribution net work clearly 
constituted a pattern of activity involving the sexual exploitation of minors. 
Judge Ferguson agreed with the majority that, according to the new 
commentary to section 2 (G) 2, courts will generally decline to apply the 
sentencing enhancement of trafficker or distributors 'not physically involved 
in the production of child pornography. However, because of Keminislrs 
involvement with OSM "far exceed (ed) that of any trafficker heretofore 
considered with regard to section 2(G).2. (b)(4), the district court should have 
interpreted the Guideline to allow for the enhancement in this "atypical" case. 
The iron) of Kemmish is that, in its attempt to follow the literal 
command of the Guidelines, it subverted one of the Guidelines' major goals: 
proportionality in sentencing. Despite the substantial body of evidence 
demonstrating that Kemmislfs participation with OSM went far beyond the 
activities of he typical trafficker, the court chose to view his offence only in 
terms of he category under which it fell. The result of this unqualified 
approach was an artificial leveling of offenders within one group ; such an 
approach improperly absolved the court of any obligation to evaluate the 
harm inflected by, and punishment required for, each individual. 
The decision in Ketcham, and the recent amended commentary to 
section 2G2.2. of the Guidelines, have established as a general rule that the 
five-level enhancement does not apply to trafficking. Within the framework 
of the Guidelines, however, this rule should only govern the "heartland," or 
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average manifestation, of that offense characteristic. In Koon v. United States. 
the Supreme Court emphasized a district court's discretion to depart form the 
Guidelines in unusual case, noting that among the "encouraged" departure 
factors were those that 'the Commission has not been able to take into 
account fully in formulating he guidelines . Certainly this principal should 
apply to sentencing decisions for all offense, and not simply to all those 
except trafficking in child pornography. Indeed, the enormous scale of 
Kemmish's activities appears congruent with the "aggravating circumstances 
envisioned by Congress as warranting a heavier sentence. 
The court's willingness to eschew proportionality in sentencing among 
traffickers may well be motivated by a boarder desire for uniform sentences 
among a generalized class of offenders. There are strong policy reasons for 
establishing sentence differentials between sellers of child pornography, and 
those who lure or coerce children into sexually abusive circumstances in order 
to produce pornography. But in its desire to maintain this distinction between 
traffickers and producers, the Kemmish court failed to appreciate the potential 
realized here - for significant difference among various traffickers. In its 
brief appealing tlie sentence, the government offered evidence to demonstrate 
that "Kemmish was not a small-time distributor of child pornography like the 
appellant in Chapman, who used his computer to trade four photographs...; 
{Kemmish) sold hundreds of video tapes for hundreds of thousands of dollars 
in mere six 'month period. In choosing not to address these fact-specific 
arguments, the court seemed to suggest that such difference did not matter. 
Indeed, the Kemmish court clearly assumed that such conduct never 
amounts to exploitation. The scope of Kemmish's, activities and the number of 
young children injured as a result caused serous doubt upon this assumption. 
If the purpose of the five-level enchantment is in fact to "single out" the most 
dangerous participants in child pornography, the court's holding is difficult to 
comprehend. By setting down in its commentary that sexual exploitation 
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"does not include trafficking", the Sentencing Commission encourages courts 
to take the wording as an absolute rule with no room for permissible 
derivation. A guideline with this kind of over inclusive effect fails to consider 
the individual nature of a particular offence and effectively revives a more 
arbitrary' sentencing system. 
The most startling part of the Kemmish decision is its seeming 
indifference to the underlying policy of protecting children, which motivated 
the creation of the sentencing enhancement in the first place. In choosing not 
to impose upon Kemmish a sentence commensurate with his offenses, , the 
Ninth Circuit ignored both the individualized consideration required by the 
Sentencing Commission and the urgent public interest in protecting children 
form the purveyors of child pornography. Large-scale traffickers like 
Kemmish are clearly not the norm; our courts should not sentence them as 
though they were. 
Preventive Measures 
If the Stale has to be effecfive in protecting children, child prostitutes 
in particular, they must recognise that protection does not only depend on 
reactive intervention, but action must also be taken to tackle to the social and 
economic realities of poverty, bad housing, boor parenting and that more 
preventive work must be undertaken with vulnerable children and family. 
Following recommendation and suggestions could go in a long way to 
alleviate the suffering of child prostitutes: 
1. There should be an amendment in Prevention of Immoral Traffic Act to 
treat child prostitufion as rape punishable under section 375 and 376 of 
the Indian Penal Code. 
2. There is a need to generate awareness among the families and 
communities at large to bring attitudinal changes towards gender bias in 
general and the girls child in particular. 
3. In India, there are many practices, which are not only against the 
womanhood but also derogatory to the dignity of the female need to be 
immediately stopped. 
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4. There should be grassroots level voluntary organizations by which we can 
attain universalisation of education and compulsory registration of each 
marriage in the area. 
5. Regulatory bodies like Police, Judiciary and administration should be 
sensitised. 
6. Voluntary organizations must have a vigil and independent sources of 
information to learn about the new entries of children brought into the 
brothels. These organisations should form a core group along with the 
state bodies for monitoring the raids in the red-light area. 
7. Raids should be conducted after every information and rescue and 
rehabilitation of children from brothels should be done simultaneously. 
8. Identity cards should be issued with all relevant information to check new 
entries and the core committee should be involved in the whole process. 
9. Procedure of repatriation for the rescued trafficked children should be 
hassle free. People manning the immigration counter should be dul\ 
trained to handle the situation in a more humane manner. 
10. The Media can play a vital role, it should act responsibly for catalyzing 
attitudinal changes and to make the judiciary accountable. Further it can 
play the role of a supportive agency to ensure speedy and humane 
rehabilitation procedures. 
11. A special law to be enacted to deal with all forms of sexual abuse to gi\ e 
effect to the Convention on the Rights of the Child and the 
recommendations made by the World Congress on Commercial Sexual 
Abuse of the Child. Stringent punishment should be given to traffickers, 
pimps and madams. 
Governmenl should enter into an agreement with the neighbouring 
countries, particularly Nepal and Bangladesh in effectively preventing the 
migration or transport of children for sexual abuse in India. 
CONCLUSION 
AND 
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Conclusion 
It is apt])' evident from the present research study that the gender 
jurisprudence developed in USA by the judicial and non-judicial organs of the 
state such as civil rights movements, NGOs, civil society institutions and 
other pro bono associations has immensely contributed in the empowerment 
of women in their quest for substantive social and human rights claims at the 
anvil of equalit). But, unfortunately, same has not been replicated in India 
owing to so-called political expediencies, socio-economic prejudices and 
gender bias. Although, some judicial decisions are there in India to make 
available gender parity to the girl child in particular and to womankind in 
general but it is still an aberration which can not be boast of 
After independence the founding fathers of the Constitution, wanted to 
reform the society and were keen to establish an egalitarian social order. To 
achieve this end they used law as an instrument to check the gender 
discrimination. A number of laws were enacted to meet this end but due to 
strong patriarchal mentality and unfavourable social environment they failed 
to accomplish their goal. The social engineering through law was not fully 
achieved, while some rights enshrined under the enactments were enjoyed and 
accepted by the society most of them remained only in papers due to lack of 
public support. Many evils are still practiced on women such as practice of 
bigamy customs, child marriages are still in practice, dowry demands are still 
on rise, and women are still harassed for dowry. Malnutrition and illiteracy 
are growing at alarming rate, rape and molestation have become dail) 
phenomenon, and moreover still we see generally women as a commodity. 
It is said that the law without the public opinion is nothing but a bundle 
of papers. The gap between the men and women cannot be bridged by just 
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enacting laws without any public support and opinion as social engineering 
laws are different from penal laws which are Just related to injuries and 
punishment and are deterrent in nature but social engineering laws enacted to 
uplift the norms of the society are progressive in nature and therefore it 
should be backed by the will of the people for whom it is enacted. It is also 
clear that centuries old practices can not be eliminated in one or two days, it 
takes much time. And when laws are enacted to bring radical change in 
society and are not backed by the will of the people or laws are ahead of 
public opinion then it has to face great resistance and opposition from the 
conservative thinking of the society and they are like dead law, which have no 
effect on society. 
In India the most of the laws were not effective as they were ahead of 
public opinion and willingness of the people to change the society and give 
the women the status of equality. So in order to give women their respective 
position in the society strong public opinion should be created trough 
education, seminars and by taking the help of various other instruments of the 
society such as media etc. The people in the society should get educated and 
change their centuries old thinking and willingly support the implementation 
of the laws enacted for the emancipation of women. It must be asserted that 
social reforms, social thinking, behaviour and law would be effective only if 
they are backed by major section of the society. 
In America after more than four decades of the historic Civil Rights 
Act of 1964, the public and the courts have widened their understanding of 
sex discrimination. Concepts such as sexual harassment and hostile 
environment are now basic to the public understanding of sex discrimination. 
With an expanded list of wrongs prohibited by Title VII of the Civil Rights 
Act, discussion turns to a refinement of rights. 
Courts have begun defining limits to the rights created by Title II, 
particularly, the right to work in an environment free from discriminatory 
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timidation. "Free" does not offend the target. Some courts will not consider 
suits discriminatory if they are not directed at the opposite sex. Yet, neither 
e public nor the courts have defined limits to Title VII rights as they affect 
ee speech rights. Whether the marketplace of ideas can - or should - operate 
eely inside an office building or manufacturing plant is yet to be seen. One 
ling is certain, however, the development of the law in the area of sex 
iscrimination will continue to be fascinating and newsworthy, not only for 
nployment lawyers but for the public at large. 
Despite legislation, illegal abortions continue due to various socio-
conomic factors. Reforms are needed in substantive law and also in the 
rocedural law to achieve the desired objective. The recent amendments in the 
4TP Act and Rules have enhanced access to safe abortion services. A strict 
iterpretation of the law may only strengthen the gender bias against women 
3day. There is. however, an urgent need to check the sex-selective abortions, 
or that particular purpose, the Act needs to be strictly construed. 
Wishing for a girl, or for a boy, is cause for neither shame nor 
ondemnation. But as legal scholar Dorothy Roberts points out, it is important 
3 "scrutinize the legal and political context which helps to both create and 
;ive meaning to individuals' motivations." If wishes, choices, and preferences 
re to be appropriately balanced with social justice and the common good, 
hey cannot be unthinkingly transformed into protected liberties, much less 
:odified rights. Isolated from social consequences, both wishes and liberties 
ire at best naive. 
The extirpation of this scourge will require nothing less than a struggle for 
he conscience of nations. Here again, South Korea may be illustrative: Its gender 
mbalances began to decline when the public was shocked into facing this stain on 
heir society by a spontaneous, home-grown civil rights movement. To eradicate 
;ex-selective abortion, we must convince the world that destroying female fetuses is 
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horribly wrong. We need something akin to the abolitionist movement: a moral 
campaign waged globally, with the victories declared one conscience at a time. 
Legal solution, however, is possible and indispensable. Equally 
significant is the consciousness raising among medical expeHs and there is a 
need of self-restraint on their part. The enactment and enforcement of 
comprehensive legislation prohibiting sex-selections an essential 
responsibility of the state as it has an obligation to uphold the right of all 
citizens to equality and to ensure their freedom from discrimination. It should 
be motivated by public interest. This will help to prevent the social damage, 
which may be occasioned by a sex ratio that is adverse to women. 
Appropriate legislation would initiate the long pending task of mobilizing the 
complex process of regulating medical (especially reproductive technology in 
India). It would provide the much needed space for discussing more intricate 
and controversial issues such as surrogacy, in vitro fertilization and genetic 
engineering. Progressive laws are always several steps ahead of popular 
public perception. So "offending public opinion" and fear of the inability to 
implementing these statutes should not be used to retard efforts to develop 
legislation. 
Whatever may be the constraints of the present legal system and the 
broader social system within which it operates, a comprehensive and 
improved nationwide law on sex determination is both essential and possible. 
The law is by no means an end in itself, nor will it be sufficient to tackle the 
misuse of new reproductive technologies effectively. Although monitoring 
thousands of sex-determination clinics spread all over India is very 
challenging, yet indicting few culprits might send the right signals to the 
medical community, which we are confident would be willing to follow the 
law. 
Though the need for state intervention through appropriate legislation 
is admitted here, we do not suggest that law or even policy support can by 
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themselves provide any final relief to women systematically exposed to the 
exploitative mechanisms of patriarchic structures, which themselves define 
both the nature and meanings of technologies that become a way of life in 
these societies. Nor do we suggest that the meaning of law or policy can be 
written irrespective of the nature of state power and its relationship to 
dominant structures of power. Supportive legislation, nevertheless, does 
strengthen the hands of those who struggle against these forces, much as its 
absence adds to the power of the dominant interests. 
In as much as state is inclined to collude vv'ith these very forces, and 
silently permit both increased commercial exploitation and expansion of 
technological control in the name of choice by either refusing to intervene or 
resorting to symbolic law making and token policy action, it is left to the 
concerned groups in society to put pressure on state for extracting supportive 
laws and policies as well as to challenge the promoters of technology myth by 
exposing how it serves their own objectives. Challenging the legitimacy of 
market forces and professional interests which thrive on the growth of such 
technology and demystifying the true essence of the practices these generate 
is crucial in this regard. Exposing the myths which sustains these technologies 
and the practices follow their use then is the most urgent need of our times. 
The unmasking as to how systematic discourse manipulation has been 
effected to secure the reversal of meaning inherent in certain practices is 
crucial in this regard. Arguments which contend that restricting the 
possibilities of using such technologies to make reproductive choice amounts 
to denying women control over their decisions need to be critically evaluated 
and the meaning of their failure to take into account either the dynamics 
which inform such decisions or their implications for not only particular 
women, but also women in general has to be carefully understood. 
The challenge, so to say, lies not simply in getting appropriate laws 
prompted. The challenge actually lies in exposing the intricate mechanisms 
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through which the contexts of exploitation are produced and reproduced 
without even becoming suspect. It lies in demolishing these mechanisms and 
altering the structures, which provide them space for growth and expansion so 
as to almost take charge of the lives of victims. The challenge lies in 
demolishing the subtle mechanism of the victimizing discourses of 
exploitation by systematically turning law, policy and technology in the 
service of power structures. 
We need a law to recognize the legal status of an unborn child and 
recognise its pre-natal existence. Action should be allowed in case of injuries 
suffered while in utero. The fact that the unborn child is physically dependant 
on the mother cannot lead to the assumption that she has no separate existence 
of legal significance. 
To prevent female infanticide we propose some measures which may 
be considered for an immediate action plan that may be adopted by the 
government in this respect. The suggestive measures are as follows: 
(a) Compulsory registration of the birth of girl children; 
(b) Speedy investigation of the causes leading to a girl child's death; 
(c) Presumption, as in dowry deaths, must be taken in favour of female 
infanticide; 
(d) A female health officer must be associated with the investigations 
about the offence; and 
(e) Continuous effort be made to educate the adult community which 
controls the lives of children 
In India 'child' means a male 'child'. If you ask a typical Indian 
woman who has two sons and three daughters, as to how many children you 
have, she will reply 'two' because the daughters are guests and are not to be 
counted as children. This is sad and deplorable fact but a stark realty. The girl 
child is the victim of the flawed standards our society uses to asses the worth 
of a child. We are undoubtedly violating human right ideas. 
ConcCusion amfSuggestions 310 
There can be nothing more painful than a girl child being a victim in 
the hands of its own custodians- the father, brother and other relatives. One. 
therefore, can never expect the safety of the girl child in the hands of 
strangers. She is also abused in school. The merciless men assault her even 
when she is mentally unsound. Whatever the causes, she is nonc-the-less a 
victim of gang rapes. It is time for the sensible ones to start thinking of some 
measures to control the abuse of the girl child. Unfortunately the present law-
is inadequate to fulfill its purpose. We, therefore, make some suggestions in 
this respect: 
(a) Expert committees be appointed with social \\'orkers, medical experts. 
police officers as their members. 
(b) The present laws must be amended to make them effective. 
(c) Every incidence of Pederasty must be taken very seriously. 
(d) There should be camera trials in all cases of child sexual abuse. 
(e) Section 375 of I.P.C. should be amended and every form of child sexual 
abuse should be treated as rape under this section. 
Article - 4 of the U.N. Convention on Rights of the Child, 1989, states 
the principle thai all rights apply to all children without exception and the 
state is obliged to protect children from any form of discrimination. We have 
to endeavour to achieve this. The girl child in India is different, her 
circumstances are strange, her problems are unlike those of the male child and 
therefore, needs special protection. The existing laws have to be amended, the 
implementation strategies have to be reviewed and the policies and plans have 
to be structured to help the girl child to achieve her rights as a human being 
and as a child. 
Despite the social forces that prevail, law should give her special 
protection; help her appreciate her significance, her worth and dignity. It can 
be done and it should be done. As it is said, the longest journey starts with a 
single step. 
The girl child is the first and foremost need of humanity because her 
survival is essential for the continuation of the species. To kill her means to 
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kill coming generations. Denial of her right to live means denial of right to 
life to future generations. To honour her right to live amounts to honouring 
the right to life of future generations. 
The present study about the girl child reveals: 
1. The girl child is proving an enormously endangered species. Her 
person, dignity and life are under a severe attack from those who 
should have been her saviours. Her first and foremost need is truly 
the protection of life. Her survival is essential for the continuation 
of the human species. Unfortunately this fact is also not being 
realised. She is denied a right to live and be a mother tomorrow. All 
studies in this regard have revealed that every measure is taken to 
eliminate the girl child by selective abortion of the female foetus. If 
the female foetus does survive, numerous are the ways by which 
the girl is discriminated against right form the days she is in the 
cradle. 
2. The girl child loses her health and the spirit of life much earlier 
than the boys. She has either no right or every poor access to health 
care. Thus she not only suffers from malnutrition but also faces the 
risk of infanticide. The neglect and discrimination to which a girl 
child is subjected to are extensive. This bias is rooted in a complex 
set of factors - religious, economic, social and cultural. 
3. Amniocentesis tests are becoming very common nearly in the 
whole country. It gives us a grim warning that if the amniocentesis 
tests and selective foetus evacuation is continued unabatedly for a 
longer time, there would be an adverse imbalance in the male-
female ratio of the country. It has been stated by many social 
scientists that the diminishing of women will result into more 
atrocities against women in the form of rape, prostitution, and their 
further suppression. 
4. Female foeticide is a continuation of the age-old practice of female 
infanticide. Abortion has not been defined as infanticide by most of 
the enlightened people in the world, but this view is not correct, this 
does amount to killing. Legally, it is not treated as infanticide in 
India or in most other modem societies. Yet the mania for sons is 
part of a traditional pattern that continues to denigrate and exploit 
the girl in India, and makes female foeticide a thickly disguised 
continuation of long practiced female infanticide. 
5. Traditional factors continue to block a majority of the girls form 
seeking education which would enable them to communicate and 
interact freely with others in the society. They are made 
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educationally backward, problem children and socially 
unadjustable. 
6. Religion has contributed towards anti-female bias by favouring and 
giving a son of the right of offering Shradha to parents. This right 
has been denied to girl child. Religious practices generally relegate 
women's place to a lower or secondary rank to men. 
7. The girl child is tortured and trained only to be a subordinate to a 
male, be it father, husband or son. A boy child is considered as a 
support to the parents at their old age and a girl child is treated as a 
bird of passage, a guest in her own parent's house. She is given as a 
gift, Kanyadan to her husband, along with other kinds of valuables 
in the form of dowry. 
8. After attaining puberty the girl child is subjected by the society to 
both psychological and social embellishments. A psychological fear 
is imbibed in her and this affects her mental conditions to a very 
great extent. 
9. Twenly-five percent rape victims are of the age of below 16 years. 
Most of such girls enter into the 'flesh trade" after being raped. 
10. Article 21 of the Indian Constitution guarantees right to life to 
every person but this right has been violated frequently in the 
matter of the girl child. 
11. Section 354(A) of Indian Penal Code deals with indecent assauU on 
a minor, but the law is ambiguous about what constitutes "indecent' 
behaviour. 
12. The Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse) Act. 1994 with latest amendment appears to have little 
more than symbolic worth. It is not banning sex-determination but 
only iries to stop its misuse. It does not even possess the 
mechanisms necessary for its own effectiveness. 
13. Prostitution is not prohibited under the Immoral Traffic 
(Prevention) Act, 1956 (ITPA). This Act has not proved to be an 
effective measure to check commercialized flesh trade. 
14. ITPA does not punish the client and it does not make any provision 
for the rehabilitation of women and children who are rescued from 
the brothel. 
15. ITPA has not been extended to cover the isolated cases of 
Pederasty. It largely renders this law ineffective. 
16. Section 3 of the Medical Termination of Pregnancy Act, 1971 is 
misused for female foeticide. People try to cover their offences by 
taking the advantages of exceptions given in this section. 
17. The law enforcement agencies have been passive and in diligent in 
handling the problems of the girl child. 
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Suggestions 
Humanity can look to its future only through a girl child. It is not 
possible to visualize a world without her. It needs no special or scientific 
explanation. It is the biggest reality which every eye that can see must 
observe and every mind that can perceive must realize. So the first issue that 
deserves the primary attention of the whole humanity is to fight excesses 
against the mothers of future humanity. The job, however, is not an easy one. 
It is an uphill task that requires a joint endeavour of community and Criminal 
Justice functionaries. Several preventive measures need to be taken and 
policies need to be adopted dealing with family, society, media, police, 
judiciary and other relevant agencies. 
Having cogitated upon American gender jurisprudence developed 
through ages requires to be contextualized in Indian socio-legal milieu while 
taking into account the following findings emanated from the present research 
work as under : 
1. Moral and sex education should be made compulsory at school and 
college level in order to prevent crime against women in general 
and female children in particular. 
2. Pornographic literature and films depicting crime, sex and violence 
should be banned for preventing sexual offences against the female 
child. 
3. The social atfitudes towards the girl child should be changed to 
build a healthy society. 
4. The Ccirning capacity of women should be improved and their 
economic status should be raised. This will automatically lead to 
the upliftment of the girl child. 
5. Efforts should be made through education and other measures to 
change the attitude of the community that carries the centuries old 
bias against the girl child, believing that the girl child is an expense, 
a waste and a burden. 
6. A national debate needs to be initiated to create the necessary social 
climate in favour of the girl child on a warfooting. 
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7. Child marriages should be prevented with greater responsibility. 
Persons who supply information to authorities about child 
marriages, foeticide, infanticide or other atrocities should be 
rewarded so that many more will come forward to give such 
information. 
8. The substantial contribution made by the girl child in the household 
and national economy should be widely acknowledged. 
9. Those women who have proved their ability in different spheres of 
life sliould be given publicity through media and through text 
books. This will help the girls to build up their confidence in 
themselves and have new role models. 
10. Training programmes should be organized for government 
functionaries at the grassroots level to educate ad sensitise them on 
the issues relating to the girl child. 
11. All social practices such as Kanyadan, Dowry and Sati. against the 
womanhood and also derogatory to the dignity of the female, need 
to be immediately stopped. 
12. The Indian Government should enter into an agreement with Nepal 
and Bangladesh to prevent effectively the migration or transport of 
children for sexual abuse in India. 
13. Licenses for pre-natal diagnosis should be restricted to government 
institutions. 
14. Presumption, as in dowry deaths, must be taken in favour of female 
infanticide. 
15. The punitive measures are to be made ver)' stringent and offenders 
be severely dealt with by law. 
16. There should be an amendment in section 375 and 376 of the Indian 
Penal Code to treat 'child sex abuse' as rape under these sections. 
17. The Indian Evidence Act of 1872 should be amended and the child 
should not be asked to give an oral testimony, if there is enough 
material or circumstantial evidence available against the accused. 
18. There must be in camera trials in the case of child sexual abuse. 
The matter should not be left exclusively in the hands of judges. 
19. A girl child victim should be interrogated by the Police in her own 
house. 
20. A vigil must be placed on the people, who are harbouring criminals 
within and outside the Police department. In this respect a 
Commission headed by a High Court Judge must be constituted. 
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21. Rapid legislative action be taken in order to make law against 
Pederasty. 
22. Crimes against women and girls should be taken for control on a 
priority basis. 
23. Separate courts or Tribunals should be constituted to deal with the 
cases involving crime against women in general and girl children in 
particular. 
24. Thorough medial examination of a marriageable girl and bo\ 
followed by registration of their marriage in the court should be 
made compulsory in order to ascertain their age at the time of 
marriage. 
25. The central and state government agencies must be more alert to 
see that all the laws regarding women and girls are implemented 
fully in letter and spirit. 
26. New laws must be enacted with proper care so that they do not 
further victimize the girl child. 
27. Women and girls must be educated about laws which have been 
enacted for protection of their lives in the lap and embryo. 
28. Efficient enactment and effective implementation of the progressive 
and unbiased new laws be carried out taking into account the 
specific kinds of victimisation of the girl child. 
29. The laws connected with the girl child and women be thorough!} 
overhauled as per the findings in the present study. 
It has beeii proved that while legal measures are undoubtedly necessar} 
for bringing in social transformation, even the perfect piece of legislation and 
stern action against the offender are not sufficient in themselves to make an 
adequate impact on the solution to be problem of the innocent girl child. 
These have to be accompanied by effective large scale processes of social 
action including socio-psycho-economic developmental support programmes. 
The need is for comprehensive programmes and not just piecemeal measures. 
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